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NYONE who has read Thurman Arnold’s The Folklore of Capi- 
A talism will understand that no disparagement is intended in 
characterizing it as the politician’s handbook. It is not a hand- 
book of specific practices but of general ideas and principles. Whoever 
has a firm grasp of them and is capable of sober analysis of concrete situa- 
tions can write his own shrewd recipes. These ideas and principles are 
fascinatingly illustrated with a wealth of data. But insight into their rel- 
evance and validity depends upon an appreciation of the author’s basic 
attitude or point of view. 

The point of view which we are attempting to sketch here is one which allows a 

place to the folklore necessary for social organization, which does not mislead us with 
respect to its function in society. It is the point of view of modern psychiatry without 
its classifications. This attitude has not attained the dignity of a formulated phi- 
losophy. It is one which the realistic politician has taken all along. The task of the 
philosopher is to make it respectable so that respectable people can use it [p. 142]. 
It is a book, then, about politicians for those who want to be politicians 
or to understand them, by one whose politics includes, among other things, 
a desire that respectable people become politicians. Let us note in passing 
that the author regards it as peculiarly important that respectable people 
(however they are defined) should become realistic politicians. Later on 
we shall examine the basic assumption in the light of which this preference 
becomes intelligible. 

Insofar as it is a book about politicians and their ways, Arnold’s The 
Folklore of Capitalism is a little masterpiece of insight, expository skill and 
suggestiveness. For him politics is as broad as social life. He demon- 
strates that if we take political behavior as the subject matter of our 
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inquiry, little of our customary academic political theory touches it at 
any point. Where it does play a role, it merges into popular social theory 
which is little more than a kind of “ceremonial literature that reconciles 
conflicts by concealing them.” Organizations are the dramatis personae of 
conflicts. To be effective, organizations must say one thing and do an- 
other. Those who judge organizations by what they say are confusing 
incantation with rational analysis. Those who would do the business 
which organizations must do, without these incantations, will find that 
their organizations will melt away. For it is “tears and parades. . . . which 
are the moving forces of the world in which we happen to live.’”’ Whoever 
understands that will understand both why it is necessary to have a folk- 
lore, a set of myths, ideologies, and isms, and why this folklore must be 
irrational. “For the purpose of binding organizations together nothing 
makes as much sense as nonsense, and hence nonsense always wins.” 
Here, too, we must stick a pin to which we shall return. Nonsense, by 
definition, always wins. Why then, one kind of nonsense rather than an- 
other, the nonsense of the New Deal rather than the nonsense of rugged 
individualism? In places the author suggests that the victory of one or- 
ganization and its hallowed nonsense over another depends upon some 
standard or ideal by whose light individuals judge the fruits of public tub- 
thumping and sub rosa practices. But it is clear that on the author’s own 
view all standards and ideals are nonsense—high and profound nonsense 
to be sure—but nonsense all the same. 

On the descriptive level of political behavior, creedal and practical, 
Arnold’s book is a noteworthy achievement. Particularly for America 
whose iiitellectual life has been comparatively unaffected by the writings 
of Pareto, Michels, and the Marxian critique of ideology. Even if he has 
rediscovered truths that were already known, to have rediscovered them 
in the context he did—American folkways in economics, law and poli- 
tics—is a genuine contribution to realistic stocktaking.‘ No summary can 
communicate the freshness and incisiveness with which the illustrative 
material is handled. For example, I know of no clearer presentation of the 
discrepancy between institutional myth and practice than is revealed in 
Arnold’s analysis of the mechanism of control in bankruptcies, in holding 
companies, and in taxation policies. We laugh when we read DeMan’s 
account of the Constantinople date vendor who did a brisk trade to the 
cry of: ‘“Hassan’s dates are larger than they are! Hassan’s dates are larg- 
er than they are!’’ But few are aware of the extent to which the American 
public reacts to generically similar slogans, symbols and ‘“‘fundamental 
principles” in political life. Whatever the science of politics is, it must 
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recognize how easy it is for people to live by inconsistencies; and it is 
obvious that those for whom politics is an art must make knowing use of 
this. 

The limitations of Arnold’s book begin to emerge just as soon as we 
leave the level of bare description. The author has two uncoordinated 
theories of why social philosophies which have no significance nonetheless 
have effects. At times he writes as if allegiance to ideologies arises out of 
an original tropismatic reaction to words. People go counter to their own 
selfish interests and that of the community “out of pure mystical ideal- 
ism” (p. 50). Indeed, Arnold does not hesitate to attribute the most overt 
forms of struggle to excessive metaphysical enthusiasm, thereby sug- 
gesting another causal explanation for the World War. ‘‘Most of the in- 
teresting and picturesque wars have been fought not over practical inter- 
ests but over pure metaphysics” (p. go). At other times he admits that 
social philosophies have no significance at all “except with reference to the 
conflicts out of which they arise.”” But what are the basic conflicts out of 
which social philosophies arise? Arnold does not so much as state an hy- 
pothesis concerning them. 

His failure to do so has a peculiar effect upon his own intellectual pro- 
cedure. Most of his book, and decidedly the best part of it, consists in 
exposing the inspirational and non-descriptive character of the bulk of 
old-style capitalistic folklore, which is popularly called ‘“hokum.” But his 
strictures are very severe against the Utopians and rationalists and 
academic purists who think that a society can solve its bread and butter 
problem without hokum. Vital lies and illusions, he asserts, are even more 
necessary to sustain organizations than they are to sustain men. And in 
his criticisms, Arnold concentrates exclusively upon the hokum of the old 
style (Hooverian) folklore leaving untouched the hokum of the new style 
(Rooseveltian) folklore or, more accurately, mythology, since it has not 
yet been institutionalized. His contempt for liberals and radicals who are 
critical of both kinds of folklore is none the less apparent despite its 
restraint. In the absence of a theory concerning the interests which moti- 
vate ideologies, Arnold has no answer to the simple questions: Well then, 
what’s all the verbal shooting about? On the basis of what data can you 
predict that one myth or another will be accepted? What set of considera- 
tions determines the type of ideology an organization will embrace? 

The consequences of the failure to relate interests to social ideals lead 
to an ambiguous account of the nature of creeds and mythologies. We 
read that “institutional creeds, such as law, economics or theology, must 
be false in order to function effectively” (p. 357). Yet we are also told that 
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ritualistic beliefs sooner or later affect behavior, that institutions like 
personalities “become very much like the little pictures which men have 
of them” (p. 334). Mr. Arnold is not clear in his own mind (i) whether or 
not social doctrines are strictly meaningless, incapable of being confirmed 
or invalidated by relevant evidence, or (ii) whether they are all demon- 
strably false, or finally (iii) whether some are true and some are false. If 
he holds to the first, he must regard them as expressive statements. To 
differentiate them properly for scientific purposes, he must analyze the 
interests they express and translate them into specific programs of action 
as preparatory to intelligent evaluation. This he rarely does. If he holds 
to the second, then he must recognize that we are already in possession of 
a sufficient store of true information about the social process—sufficient to 
enable us to declare ideologies to be false—which justifies the hope that 
some scientifically valid social doctrines may be developed. Yet if I un- 
derstand Mr. Arnold aright all social science is part of folklore. If he holds 
to the third, he owes the reader an account of the methods by which he 
determines the truth or falsity of social doctrines. 

As a book about politicians, then, Mr. Arnold’s discussion suffers from 
the failure to present some hypothesis which will account for the varieties 
of political verbal behavior which his own descriptive survey has un- 
covered. But as Mr. Arnold makes abundantly plain, his book is written 
for those who would be successful politicians (statesmen, publicists, pro- 
fessional revolutionists, etc.) and it must be considered from this point of 
view, too. In fact, it is a safe bet that Arnold’s views here will have a prac- 
tical impact upon American political life—right, center and left. The nub 
of Arnold’s advice, based upon his study of the ways of man as a political 
animal, is this: fundamental loyalties must be given not to principles but 
to organizations (p. 384). Creeds and doctrines are the invisible but po- 
tent agglutinative forces of organizational solidarity and effectiveness. 
They must be judged only in relation to the techniques of political control. 
He addresses himself particularly to “respectable people with humanitari- 
an motives” and tells them, almost in so many words, —‘instead of cussing 
out the politicians, imitate them.’ Organizational myths must not be 
criticized, or weakened by logical analysis; nor, if practical results are 
desired, are they to be believed in. The populace loves large talk and 
circus play: it cannot be kept content with a mere diet of bread and 
cheese. Again Arnold’s argument takes an ambiguous form. When he ap- 
peals to “respectable people with humanitarian motives” to take politics 
away from the “selfish” (p. 37) professional politician, the implied as- 
sumption is that the organization is to serve the community interest, what- 
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ever that may be. When he describes and defends the life career of the 
effective organization, he shows that its primary concern is to further the 
organizational interest and to take note of and appease conflicting inter- 
ests only to the point where organizational security demands it. This curi- 
ous reluctance to explore the relationship between concrete interests and 
organizational structure makes it possible for Arnold to insinuate that the 
respectable politician represents the interest of everybody. 

It is in conjunction with this theme that Arnold realizes he is skating 
on very dangerous ground. After all, the most successful political organ- 
izations of our time are those headed by Hitler, Mussolini and Stalin. 
They have developed the most elaborate forms of hokum and have won 
complete freedom to carry out organizational policies. We must not be 
too superior to learn from them. Yet at the same time Arnold is obviously 
bothered by the fear that critics will point to these totalitarian regimes as 
constituting the reductio ad absurdum and, if I may be permitted the 
phrase, the reductio ad nauseam of his position. He is, therefore, com- 
pelled to be ‘choosy’ in evaluating their accomplishments. On other oc- 
casions, however, he is impatient with unrealistic philosophers who, start- 
ing from certain principles, try to separate the good from the bad in situa- 
tions where they mutually involve each other. He writes: 

The strength of Hitler lay in the fact that he put everyone to work and managed to 
develop national pride. His weakness lay in his persecutions. Such persecutions are 
not, I believe, necessary to the exercise of national power or the development of ra- 
tional morale. The reason why they are apt to occur in times of change is that re- 


spectable people in such times are too devoted to principles to solve immediate prob- 
lems or to build up morale by the objective use of ceremony [pp. 41-42]. 


It has been said that when a great mind commits a blunder, it does not 
content itself with an ordinary one. And when a hard-boiled realist goes 
soft, we get an uncommon variety of naive mush. How does Mr. Arnold 
know that the persecutions were not necessary to put everyone to work 
and to develop national pride? To put everyone to work in Germany 
meant the establishment of labor and concentration camps and the aboli- 
tion of the right to strike. Is this possible without persecution? To build 
up morale by the objective use of ceremony meant the suppression of all 
those who argued that the racial myth and the legend that Germany had 
been stabbed in the back by the liberals and socialists was not justified by 
the evidence. What method does Arnold know of keeping critics of fraud 
and nonsense silent different from those employed by Hitler? And to put 
the responsibility for persecution upon those who are too devoted to prin- 
ciple is tantamount to blaming them for not doing what Hitler did before 
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Hitler did it. From a narrow organizational point of view, and only from 
that point of view, the criticism is just. If an organization is to survive, 
it must beat the other organizations to the gun. But from the same point 
of view, it is the sickliest sentimentalism to bewail or question the neces- 
sity of the means employed to achieve the end. Insofar as Arnold touches 
the means-ends problem, his thinking is in the pre-reflective pupa stage. 

Even more grotesquely naive is his treatment of Stalin’s regime. He 
quotes a piece of apologetic writing by Walter Duranty according to 
which Stalin is “making men out of mice’’ (including the mice who made 
the revolution of 1917) by encouraging games, publicity stunts, and 
celebrations of the power of the Communist Party. This is good as far as 
it goes. As Duranty says it makes the Russians ‘men, not mice or slaves.” 
The pity of it on Arnold’s view, is that Stalin spoiled matters by “aban- 
doning this technique for a great purge.’”’ What Arnold does not see is 
that Stalin has not abandoned this technique but accompanied it by a 
purge, that one reinforces the other, and that with greater or lesser in- 
tensity, Stalin’s regime, like all minority dictatorships, has been one con- 
tinuous purge. And whom has he purged? The critical, the courageous 
and independent—the mice that were already men. 

There is a reason for this glaring blind spot in Arnold’s normally acute 
political perception. It is to be found in a revealing analogy which runs 
through this book as well as his Symbols of Government. The ideal politi- 
cian is cast in the role of a trained psychiatrist. His function as head of the 
state organization is to make the patients (citizens) comfortable and “‘as 
little of a nuisance” to themselves as possible. They can even be permitted 
their rantings (ideologies). The latter have only diagnostic value. They 
indicate the types of insanity by which the patients are afflicted. No 
psychiatrist who knows his profession would dream of refuting them as 
part of his curative technique. The world may be regarded as one vast 
madhouse whose needs are ministered to by trained psychiatrists in the 
guise of patient politicians. This interesting analogy explains why Arnold 
is so indifferent to the kinds of ideologies which flourish in the political 
world and lumps them indiscriminately together. That is why he resents 
normative judgments as meddling intrusion by preachers and moralists 
who really constitute just another class of patients. That is why the meth- 
ods of Hitler and Stalin seem to him unnecessarily crude. 

Now there may be some justification for Arnold’s lack of first hand 
knowledge about Germany and Russia, particularly if he relies upon 
journalists who write like government officials. But his unfamiliarity with 
the procedures of insane asylums is difficult to explain for one who thinks 
in psychiatrical metaphors. The regime which provides material comfort 
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and freedom from the most luxuriant fantasy can only operate if it has at 
its disposal padded-cells, straitjackets, and, in extreme emergencies, the 
black bottle. On Arnold’s own analogy, there is no more sense in approv- 
ing what Hitler and Stalin have done and disapproving how they did it than 
in praising the cures asylums effect and, in the present stage of knowledge, 
condemning their methods. 

That Mr. Arnold appreciates, despite his flirtation with the metaphors 
of psychiatry, the danger of making a fetish of organization as such, is 
clearly expressed in the purpose of his book. We will recall that the au- 
thor’s declared objective indicates it is a book by one whose politics in- 
cludes the desire that respectable people become politicians. It is in de- 
veloping the implications of this objective that Arnold’s actual, even if 
unformulated, theory of social causation appears. And in developing the 
implications of Arnold’s theory of social causation, we shall make the 
startling discovery that he is committed to a point of view which, on his 
own analysis of the nature of folklore, is mythology. 

Loyalty to organization rather than loyalty to principle is the first 
lesson which Arnold would have the realist in politics learn. Once this is 
granted the author makes no pretense that organizations by themselves “ 
are sufficient for good government. He is aware that a political machine 
can become corrupt and tyrannical. Its mythology may have such cohe- 
sive force that the corruptions and tyrannies may not even be risky for its 
own survival. How, then, safeguard against them? Arnold’s answer ex- 
presses the only theory of social causation to which he clings consistent- 
ly—and unconsciously—in his book. Our safeguard is the character of the 
men, the personality of the leaders, who dominate organizations. In dis- 
cussing the rise of new organizations, he writes: 

All he [the observer] needs to worry about is the character of the people who are 
gradually coming into power. Does he think they are good organizers and at the 
same time tolerant and humanitarian? [p. 342.] 

If he does, there is no reason to worry about programs, principles and 
institutional abuses. He has just got through showing that good organiz- 
ers cannot be tolerant and that their humanitarianism extends only to 
those who are acquiescent and tractable, but we pass this minor incon- 
sistency by. The significant thing here is the decisive role which Arnold 
assigns to the individual, to the good man in government. And not only 
in government! Even in economics different types of men will give rise to 
different types of mercantile organization. Specifically, the reason why 
the ‘‘ten-cent store chains” have contributed so tremendously in reducing 
the cost of living whereas the “‘grocery chains” have conspicuously failed 
is attributed to the different types of men who have come to the top in 
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these organizations (p. 351). Naturally, there is the inevitable reference 
to Henry Ford. The author feels that if Henry Ford had gone into the 
grocery business (perhaps any business), “‘he would have accomplished 
the same kind of results as he did in the automobile business.” 

I am not interested in criticizing the author’s theory at this point. My 
concern is to show that he holds it. It makes intelligible his purposes, his 
criticism of existing politicians whose techniques he approves, and his 
explicit identification of organizational structure with personality structure 
(passim). 

We now rapidly approach the dénouement of the author’s argument. 
Organization is the instrument of political action. Men determine the 
quality of organization. Therefore we need good men—the respectable, the 
humanitarian, the sensitive—in order to have good government and good 
society. These men will presumably still remain good even though they 
employ the techniques of politicians from Machiavelli to Stalin. But this 
is not the main point. The main point is that Arnold is committed to 
ethical judgments—ethical judgments, which he began by declaring to 
be the bane of intelligent political analysis, to be part of the meaningless 
mythology of principle. There is no place for a theory of the good in 
Arnold’s analysis but its upshot makes the existence of the good man 
central. How the good man is to be distinguished from the bad, what 
schedule of ends and theory of means characterize his thinking and action, 
what kind of organization he wishes to build, what specific program of 
institutional reform he must espouse here and now—all these remain unil- 
lumined. Failing to realize that politics is a branch of ethics, the author 
is forced into a left handed acknowledgment of the central place of ethical 
judgment in his own analysis. Unaware of the implications of his own 
analysis, he does not feel called upon to develop a theory of the good or 
even to qualify his original position according to which ethical judgments, 
strictly speaking, are nonsense statements. His brilliant treatment of il- 
lustrative material suggests a plausible theory of the good as intelligently 
evaluated interest, but he passes it by. 

Surprising as it may seem, once the author abandons the purely de- 
scriptive level his thought is astonishingly naive. His methodology is na- 
ive. His theory of social causation is naive. His unexamined common- 
sense ethical assumptions are naive. And in places where he is aware of a 
difficulty but not of a solution his logic is naive. 

This combination of realism concerning techniques and naiveté about 
principles is nothing new in the history of social thought. It is generally 
allied to a social interest. In our own day the social interest which gives 
a philosophy such as Arnold’s driving force is the vocational need of the 
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intellectual worker and professional who make a career in public service 
or the business of government,—a group which regards itself as inde- 
pendent of other classes, in fact as a special class whose function is to 
mediate between others. It constitutes the permanent staff of officials who 
observe with amused cynicism or resentful irritation that the more things 
change (in ideology) the more they remain the same (in practice). In 
periods of relative stability, it is-content to identify its interests with 
those of the dominant group in the economy. In effect, as Arnold himself 
observes, that is the function of all government, in ordinary times, despite 
its mythology of universalism. In periods of transition, however, where 
social tension becomes so great that it threatens the prestige and security 
of the dominant group in the economy, and with it the tenure, power and 
privileged routines of the masterful servants who always imagine that 
they rule behind the scenes, a dissociation of interests takes place. If the 
dominant group adopts an intransigence which bids fair to carry the pub- 
lic servants (bureaucrats or political engineers or technicians—you may 
take your choice) down to a common ruin, the latter look around for a 
“‘leader”’ who can save what can be saved. In the last resort this means a 
kind of Bonapartism. But if the leader can serve as the symbol of the 
vague aspirations of the dissatisfied multitude, as a symbol of distrust 
of the old myths and acceptance of the new, he can more easily do the 
practical things which must be done to save the existing economy. Roose- 
velt is Arnold’s leader. Although the theme and implications of his book 
involve enduring problems, its present impact must be considered in the 
light of the present clashes of interest in America. But this is a large sub- 
ject and these pages are not the place for it. 


THE FOLKLORE OF MR. HOOK-—A REPLY 


THURMAN ARNOLD* 


HE Editors have requested a comment on Sidney Hook’s review 

of my book, The Folklore of Capitalism. I comply because per- 

haps a brief statement of my position will serve to clarify the 

differences between our respective points of view. At the outset, I wish 

to say that Mr. Hook’s very generous praise of parts of the book is par- 

ticularly gratifying since it comes from a scholar for whom I have the 
greatest admiration and respect. 

If I were to describe the differences in our attitudes, I would say that 
Mr. Hook is an inspirational philosopher attempting to discover and 
analyze ethical formulas while I am an unphilosophical observer attempt- 

* Professor of Law, Yale University School. 
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ing to write of what I have actually seen and felt in my contact with gov- 
ernmental institutions. That latter type of writing is not essentially dif- 
ferent from the creative work involved in writing a novel. A novelist in 
his best books usually writes of his own early life. His second best books 
take in the odds and ends which he left out of the first. His inferior books 
are historical novels in which life is seen through the eyes and theories of 
other people and other books, and here ends his creative career. The same 
is true about the kind of observations of social institutions which I am 
trying to make. My book began as a description of the reorganizations on 
which I had sat as trial examiner for the Protective Committee Study of 
the Securities and Exchange Commission. When it was finished, it was 
found that the detailed account of these reorganizations made the book 
too long and unwieldy. They were, therefore, omitted, except as illus- 
trations of general statements. However, in so far as I was able to de- 
scribe them, the book is an account of the actions and thoughts of people 
whom I have seen and observed. 

For such an undertaking Mr. Hook’s recommendation that I consider 
politics as a branch of ethics and define the “good life” seems to me to be 
the wrong technique. To be vital and accurate this kind of description 
should be expressed in the best rhetoric of which the writer is capable 
rather than logical dialectic. I can illustrate this only by analogy: Pro- 
fessor Yerkes of Yale has made some interesting and valuable observations 
of monkeys. Suppose he were interrupted by Mr. Hook during his obser- 
vations with the following which I paraphrase from Mr. Hook’s review: 
‘Failing to realize that the habits of monkeys is a branch of ethics, you 
are forced into a left handed acknowledgment of the central place of 
ethical judgment in your own analysis. Unaware of the implications of 
your own analysis, you do not feel called upon to develop a theory of the 
good or even to qualify your own original position according to which ethi- 
cal judgments, strictly speaking, are nonsense statements.” 

I suspect that Professor Yerkes reaction to this would be to say, “‘Please 
go away, Mr. Hook. If I listen to you I won’t be able to put down in 
simple English what these monkeys are doing.”’ 

Of course, Mr. Hook would not make this remark to one studying 
monkeys. However, I suspect him of thinking that more careful analysis 
of the concept of the good life in Germany would have prevented the 
excesses of Hitler, and more thought on revolutionary principles on the 
part of the Russian people would have saved Trotsky. Certainly he thinks 
that my own observations of the conduct of political bodies would have 
been more accurate if I had first analyzed the good life. This is a necessary 
position for a philosopher to take. However, I think its chief utility is to 
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give force and morale to good preaching, and that it is not an accurate 
tool for describing moving social phenomena. 

I hasten to say that I would be the last to do away with the philosopher 
who first defines the good life, and then writes about how far human 
institutions have erred and strayed from the notions in his own head about 
how they ought to behave. There is comfort and amusement in such 
literature. There is also the inspirational statement of ideals in such a way 
as to give them moving force. I do not think, however, that this point of 
view gives an accurate description of the effects of ideals any more than 
ethical philosophies give rise to psychiatric techniques. 

Take one example from Mr. Hook’s review. He states that certain of 
my observations about Russia in particular and history in general are 
naive. Starting from Mr. Hook’s notion that politics are a branch of ethics 
which the political observer must first define before he can describe or act, 
I can see how that conclusion follows. According to Mr. Hook’s definition 
of the political “good life” recent Russian history involves a moral crime 
against Trotsky. This point of view led Mr. Hook to lend his name and 
prestige to a trial of Trotsky before a volunteer court in Mexico. I admire 
his courage, in this enterprise, but think this point of view obscures politi- 
cal observation and judgment. Such gallant and romantic ceremonies 
seem to be one of the predictable results of looking at politics as a branch 
of ethics. Such, it seems to me, are the adventures of one who first defines 
the “good life” for a nation, and then looks at its conduct through the 
lenses of that theory. It is, I think, this habit of the philosophical mind of 
first determining what they want to look for, before they actually look, 
which makes them inept in actual organization. It is on account of this 
that when the smoke clears away we always find politicians rather than 
intellectuals running the actual day to day government while the intel- 
lectuals are writing its songs and poetry. 

Philosophies, legal, ethical, and economic appear very different from 
the outside looking in than from the inside looking out. The “‘inside’’ point 
of view assumes that if reasoning men get their heads together, they can 
make the concept of a good life a workable tool. From the outside it is 
obvious that reasoning men never agree. Their conflicts only create more 
literature. On the attacking side that literature is courageous and roman- 
tic like the communist manifesto of Karl Marx. On the defensive side it 
is dull and complicated like the writings of our conservative economic 
philosophers and lawyers. On the defensive even Marx becomes dull and 
complicated. Taken as a whole, the parade of philosophers resembles a 
ballet. The sound theorists, lawyers and philosophers are in the center 
of the stage repelling the attacks of the unsound ones. Mr. Hook is a 
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brilliant expositor of Marx and is today, at least, in the attacking party. 
His function is to provide the opposition without which there would be no 
ballet at all just as there would be no Harvard-Yale football game if the 
two teams reached an agreement beforehand on the score. Tomorrow Mr. 
Hook may be a conservative with others attacking him. At least, this 
often happens. Sound theories have no meaning in the absence of unsound 
theories. Both are essential parts of the whole spectacle. 

This philosophical ballet at any given time will represent all the con- 
flicting ideals uppermost in the minds of the articulate people of the 
times. Failure of the judicial institutions to function creates an outpour- 
ing of legal literature in which the realists and fundamentalists clash. 
Gaps left by industrial institutions create an outpouring of definitions of 
contradictory economic and political ideals. Accepted institutions like the 
Post Office create no philosophical literature. Therefore, if you are look- 
ing at philosophers from the outside rather than from the inside, you reach 
the conclusion that socialism has no meaning except as a dissent from an 
order of things to which the term capitalistic is applied. When that dis- 
sent is most articulate, it means that two types of organizations are strug- 
gling for supremacy. 

If you are observing these phenomena the most effective platform is one 
which does not put moral values on the types of organizations. A natural- 
ist who said that butterflies led a better life than tumble bugs or that 
lambs were superior to lions because lions were so cruel would be intro- 
ducing an irrelevant and disturbing note into his study. 

It is for this reason that I cannot follow Mr. Hook’s advice and define 
my ethical standards when writing about institutions from an objective 
point of view. 

It is important, however, for me to point out that the point of view of the 
objective observer of social institutions is not one which serves every pur- 
pose. It has a narrow and a special utility. It is not adequate for the leader 
or for the preacher. One cannot get beautiful portraits out of pure dissec- 
tion and beautiful portraits have their place in our life. The point of view 
of the dissector is one which is useful only to explain how institutions work. 

An analogy is useful here. Certainly a dissecting room is not a pleasant 
place. Nor does one hang an anatomical chart of one’s grandfather in the 
place of a portrait because it is a more accurate portrayal of the internal 
workings of the old gentleman. Nor does the psychiatrist, when he falls in 
love, take the same point of view towards that highly ethical emotion as 
he does when examining a maladjusted patient. There is, however, no 
real contradiction here. All that is necessary to say is that when you de- 
sire an inspirational portrait of your wife, you call an artist, but when she 
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is ill you call a surgeon. These two individuals look at the lady from 
different angles, but each of their very different techniques is essential to 
orderly living. 

It has been pointed out by many that the platform on which I stand in 
dissecting human institutions does not furnish inspirational philosophy. 
In a dissecting room there is no place for an altar. This does not mean 
that I am quarreling with the intellectuals or philosophers or the be- 
lievers in fundamental principles of the law and economics and ethics. 
For they sit in the seats of the mighty. I did not put them there, but I 
would not remove them if I could. I only ask the privilege of taking them 
apart, partly from sheer curiosity and partly from the hope that by doing 
so, some sort of political techniques may be evolved. 

Of course, I realize that when I speak of developing political techniques 
and diagnoses of social maladjustments, I imply a set of values which are 
not defined. I think, however, that definition of such values only con- 
fuses. These values are not derived from definitions; the persons moved 
by such values do not have their ideas clarified by such definitions. The 
actual result of dialectic definitions of social values is only to create a 
group of words like fascism, communism, regimentation, bureaucracy, 
etc., which impede practical methods of distributing goods. 

I leave to the philosophers the task of providing an inspirational phi- 
losophy which will give us confidence to distribute goods more effectively. 
I do not think, however, they will arrive at that philosophy through logi- 
cal processes. My own observation leads me to believe that philosophies 
have no meaning apart from organizations, and that the philosophy of 
tomorrow will grow in connection with the organizations of tomorrow. 
I do not wish to enter into an argument as to whether the philosophy or 
the organization comes first. That is like the old argument about the 
chicken and the egg. I prefer to say that they grow up together and each 
moulds the other. 

And finally, it is my belief that the realistic or debunking attitude is not 
a bridge between the dissecting room and the inspirational philosopher’s 
chamber. It is only a ceremony in celebration of one of our current myths 
commonly called intellectual integrity. To illustrate the futility of de- 
bunking I have used in one of my books the motto which runs across the 
facade of the New York Post Office. It reads: ‘Neither snow nor rain nor 
heat nor gloom of night stays these couriers from the swift completion of 
their appointed rounds.” Debunked, this phrase is changed to “‘mail will 
be delivered even in bad weather.’’ Yet one who so changed it would 
understand neither the functions of architecture nor the emotional factors 
which bind organizations together. 
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NEITHER MYTH NOR POWER-—A REJOINDER 


SipnEY Hoox 


R. ARNOLD’S reply to my review has the qualities of charm 
and debonair irrelevance which characterize all his writings. 


But it fails to join issue with me on any of the basic points I 
have raised. Certainly, to describe my attitude as “inspirational” is not 
only polite name-calling, it is demonstrably inaccurate. Nor is he justified 
in contrasting it with his own “observational” attitude. After all, it is he 
who tells us that he is writing for “respectable people with humanitarian 
motives”’; it is he who refers to politicians as “selfish” ; it is Ae who explicit- 
ly affirms, “‘All (the observer) needs to worry about is the character of the 
people who are gradually coming into power. Does he think that they are 
good organizers and at the same time tolerant and humanitarian? If he 
reaches this conclusion, he need not worry about ‘failure to balance the 
budget’ ” (my italics). 

When I ask Mr. Arnold what he means by these ethical terms and how 
he squares his use of them with the contention that all ethical statements 
are meaningless, he replies that I am trying to substitute inspirational 
exhortations for description and analysis, and that his book is merely ‘“‘an 
account of the actions and thoughts of people whom I have seen and ob- 
served.” If this be so, I should like to ask Mr. Arnold who wrote Chapters 
XIII and XIV, as well as many other pages of his book. In the very first 
paragraph of Chapter XIII introducing “The Social Philosophy of To- 
morrow,” we read: “Something must be said to point out what men 
should believe in order to make them better, more cooperative, more just 
and more comfortable”’ (p. 332, italics in the original). I do not assert that 
this is inspirational but it is something more than descriptive. That Mr. 
Arnold should be compelled to repudiate a large portion of his book in 
order to escape from the impasse into which his own inadequate analysis 
has led him is highly significant. 

But unfortunately, even in his retreat to mere description, Mr. Arnold 
does not stop to meet the difficulties I raised about the adequacy of his 
report of political behavior. He does not explain why, if all political be- 
havior is mythology, one theory is accepted rather than another; why 
one organization triumphs over another when both use the same tech- 
niques of hokum and the circus. He speaks casually of “interests” but 
does not indicate what they are or how they enter into political life. He 
does not clearly distinguish between mythologies which are “false” and 
mythologies which are “‘meaningless”’; and of the latter between those 
that are meaningless because they are ‘‘uninterpreted”’ and those that are 
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meaningless because they are “self-contradictory.” Nor does he ever 
make it clear whether it is only the politicians who run the government 
“‘while intellectuals write its songs and poetry”’ or whether it is the intel- 
lectuals “‘who sit in the seats of the mighty.” In his book and in his reply, 
he says both. 

In view of Mr. Arnold’s difficulty in understanding his own position, I 
am not at all surprised that he should so completely misunderstand mine. 
It is not the case that I believe that one must have a theory of the good 
life before one can describe the political scene. What I assert is that a 
competent survey of the political scene must take note of the fact that 
men sometimes act intelligently, i.e., in the light of consequences. There 
is nothing unnatural in such behavior and nothing inspirational in calling 
attention to its importance. Whether we will or no human acts have con- 
sequences. The ability to perceive these consequences, and to organize 
preferences for some consequences over others into regulating norms to 
control subsequent action is natural to men and not to Yerkes’ apes. 
Scientific study will show that this form of behavior is found among the 
first and not the second. One does not need to have a code of morals to 
discover that there are codes of morals. All one needs, in this as in every 
other intelligent inquiry, is an hypothesis. What Mr. Arnold refers to as 
the ineptitude of the philosophical mind, viz., the habit ‘‘of first determin- 
ing what it wants to look for before it actually looks” is the sine qua non 
of scientific investigation. One wonders how Mr. Arnold can ever find 
anything, if he doesn’t know what he is looking for. 

But when we leave the plane of political description and urge that a 
policy of some sort should be adopted (as does Mr. Arnold in that part of 
his book which he has disowned), or when we assert that the character of 
this leader is preferable to the character of another (as does Mr. Arnold 
when he supports Roosevelt)—then we are explicitly making value judg- 
ments of a sort. Intelligence demands that we be clear about the nature 
of these judgments, and their grounds and their consequences. Now, Mr. 
Arnold himself, admits that when he speaks of techniques to remove social 
maladjustments he is implying ‘‘a set of values which are not defined.” 
But he immediately adds, “‘I think however that definition of such values 
only confuses.”” His reasons I shall examine in a moment. The concession, 
however, that every policy presupposes value judgments is all that I need 
to substantiate my criticism that he is inconsistent in his descriptions of 
the nature of political policy and unclear about his own value judgments. 
No wonder he glosses over the brutal tyrannies of Stalin and Hitler while 
he pleads for politicians to be tolerant and humanitarian! 

But why does Mr. Arnold believe that the definition of values only 
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confuses us? Because “these values are not derived from definitions: the 
persons moved by such values do not have their ideas clarified by such 
definitions.” Of course values are not derived from definitions any more 
than a disease is derived from a definition of a disease. His observation 
has no pertinence whatsoever. Mr. Arnold is using “definition’’ here loose- 
ly as a synonym for analysis. Does he really believe that people under- 
stand the values they accept without analyzing the contexts in which 
values emerge, and the causes and consequences of their acceptance? If 
Mr. Arnold maintains that such knowledge can be achieved without anal- 
ysis, he is literally committed to an inspirational theory of value. To be 
sure, many persons moved by values are unable or unwilling to clarify 
them by analysis. This is a fact and every scientific theory of history 
must take note of it. It still remains true, however, that there is no other 
way of clarifying them. Does this mean, as Mr. Arnold suggests, that I 
believe ‘‘a more careful analysis of the concept of the good life in Germany 
would have prevented the excesses of Hitler?’”’ Not at all. On my theory 
of history, there are other factors which have much more influence in 
shaping events than proper semantic analysis. But a more complete anal- 
ysis would indicate the moral quality of Hitler’s (or Stalin’s) excesses, 
prevent us from making a fetish of organizational power and success, and 
within certain narrow but important limits strengthen our opposition to 
attempts at extending them elsewhere. 

The real issue, as I see it, between Mr. Arnold and myself is whether 
politics as a science and art can dispense with normative judgments, and 
whether normative judgments can be analyzed into statements about 
objects of intelligent interest, i.e., objects desired after reflection. I an- 
swer no to the first question and yes to the second, while Mr. Arnold seems 
to give inconsistent answers to both. As a concrete illustration of how 
hard it is to find his meaning and of the inconsistencies it runs into on any 
interpretation, we may take his reference to the Trotsky case. No more 
than John Dewey am I a political partisan of Trotsky or the other Mos- 
cow defendants. But it seemed sufficiently important to me to establish 
the truth about the Moscow trials to support the Dewey Commission of 
Inquiry. Concerning this, Mr. Arnold writes: 

According to Mr. Hook’s definition of the political “good life” recent Russian his- 
tory involves a moral crime against Trotsky. This point of view led Mr. Hook to lend 
his name and prestige to a trial of Trotsky before a volunteer court in Mexico. I ad- 


mire his courage, in this enterprise, but think his point of view obscures political ob- 
servation and judgment. 
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Now what is Mr. Arnold trying to say? That there is no such thing as 
“a moral crime” in politics and that therefore governments cannot be 
guilty of them? Or does he mean that it is unimportant whether or not 
“moral crimes” are committed in politics, or perhaps only that this par- 
ticular crime is unimportant? Or, as his last sentence suggests, that no 
political crime has been committed at all and that Trotsky, despite the 
findings of the Dewey Commission, is guilty as charged? If he means the 
first, then I think the conscience of mankind is against him, and his own 
verbal habits play strange tricks on him. For he uses the language of 
moral judgment in his book, and when not in the mood of hard-boiled 
romanticism would probably admit that a “frame-up”’ is a moral crime. 
(If I am not mistaken, he has even protested against some, e.g., Sacco- 
Vanzetti.) If he means the second, then the judgment that it is unim- 
portant whether moral crimes are committed by governments is certainly 
a moral judgment. This would mean that Mr. Arnold himself has a point 
of view concerning the political “good life’—one which is tolerant of 
frame-ups—but is unaware of what it is. And for some strange reason 
he thinks it is a virtue not to be aware of this point of view, thus depriving 
himself of the opportunity of checking or criticizing it. If, however, he 
believes that only this particular frame-up is unimportant, on the ground 
that it does not affect America, he is clearly wrong and would be a bad 
political scientist. For the Russian system is being urged upon the Ameri- 
can people as an alternative to our own and the methods of frame-up have 
already been attempted in America by certain interested parties in order 
to further Russian interests. Finally, if he believes that the Moscow trials 
were not frame-ups, on what possible grounds can he imagine that the 
desire to discover the truth about them necessarily obscures our judgment 
and observation? Indeed, on this last view he should have been among the 
first to support the Dewey Commission of Inquiry. What Mr. Arnold 
really believes is his own secret, but the objective effect of his verbal con- 
fusion is to support the position that whatever is, is right. 

Mr. Arnold is perfectly justified in assuming that organizations are 
necessary to implement social philosophies. But they are not sufficient. 
One must also have a social philosophy. Absolute loyalty to a social phi- 
losophy, in independence of the conditions and circumstances which make 
it applicable, is unintelligent Utopianism. Absolute loyalty to organiza- 
tions independently of the qualities of life they generate is degrading to 
discriminating intelligence. Mr. Arnold gives us a choice between the in- 
sanity of uncontrolled myth and the inhumanity of uncontrolled power. 
We reject both. 





ADMINISTRATIVE PROCEDURE BEFORE THE 
NATIONAL LABOR RELATIONS BOARD 


BeNnepDict WoLF* 


VER since it commenced to function in the fall of 1935, the 
k, National Labor Relations Board has been so constantly the 
subject of vigorous attack and the center of widespread contro- 
versy that objective analysis of its methods of operation has been ex- 
tremely rare. This has been unfortunate, since a great deal of the criticism 
would have been obviated if the critics had first made an effort to learn 
more about the Board’s procedure. This procedure is set forth fully in 
the Board’s Rules and Regulations’ and is the key to the administrative 
policy adopted by the Board. A clear understanding of this administrative 
policy may help to dissipate the confusion which has been caused by the 
barrage of attacks against the Board. 

It is of prime importance to realize that there are really two policies 
involved in the Board’s work. One is the policy with regard to substan- 
tive matters. This is contained in the National Labor Relations Act. 
The second is the procedural policy which has been adopted to give effect 
to the substantive rights contained in the Act. Over the first the Board 
exercised no control. The second was completely within the control of 
the Board. There is only one standard by which the administrative policy 
of the Board can be judged, and that is its effectiveness in carrying out 
the policies adopted by Congress and set forth in the National Labor 
Relations Act. 

Those who dislike the objectives of the Act and who disagree with its 
policies are likely to extend their dislike to everything connected with the 
Act, including the Board and all its works. However, even these indi- 
viduals can demand from the Board only that its own administrative 
policy be framed in a manner which will carry out the mandate of the 
Act with least burden to all who are subject to its terms. 

This article will not attempt to make a lengthy defense of the National 
Labor Relations Act and its objectives. However, in order to clarify 
some of the issues which have arisen, it becomes necessary to point out 


* Member of the New York Bar; formerly Secretary and Chief Trial Examiner of the Na- 
tional Labor Relations Board. 


* National Labor Relations Board’s Rules and Regulations, Series I, as amended. 
2 49 Stat. 449 (1935), 29 U.S.C.A. 181 (1936). 
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the assumption on which Congress acted when it passed the National 
Labor Relations Act. Congress assumed that there was an “inequality of 
bargaining power between employees who do not possess full freedom of 
association or actual liberty of contract and employers who are engaged 
in the corporate or other forms of ownership association”? and stated that 
the protection by law of the right of employees to organize and bargain 
collectively would, among other things, restore equality of bargaining 
power between employers and employees. The restoration of this equality 
was, in the opinion of Congress, a desirable social result and in the Act 
Congress declared that the policy of the United States was to eliminate 
the causes of certain obstructions to commerce and to mitigate and elim- 
inate those obstructions when they have occurred by protecting the 
exercise by workers of the right to self organization and by encouraging 
the practice and procedure of collective bargaining.‘ 

Critics of the Act base their criticism on the ground that the Act, 
since it grants certain rights to employees, should simultaneously have 
placed upon employees certain restrictions and responsibilities or should 
have granted to employers certain additional rights. Obviously, the effect 
of placing additional restrictions on employees or granting additional 
rights to employers in their relations with their employees would have 
been to nullify the purposes of the Act. It is meaningless to criticize 
the Act on the ground that it is not “impartial”. Congress deemed it 
necessary to correct certain abuses. The Act was frankly designed to 
correct those abuses and to increase the rights of employees in relation 
to the power of employers. Of necessity, a statute which is designed to 
correct abuses against a certain class of people must be framed for the 
benefit of that class. Nothing would be accomplished if the statute left 
the powers of that class in the same relation to the powers of other 
classes that existed previous to the passage of the statute. Such a statute 
is not intended to preserve the status quo and to criticize it on the ground 
that it fails so to do is meaningless. 

The type of criticism which has just been mentioned was considered by 
the Supreme Court of the United States at the time it determined the 
constitutionality of the National Labor Relations Act. Mr. Chief Justice 
Hughes stated in the Jones & Laughlin case: 


The Act has been criticized as one-sided in its application; that it subjects the em- 
ployer to supervision and restraint and leaves untouched the abuses for which em- 






3 N.L.R.A. (National Labor Relations Act) Sec. 1. 4N.L.R.A. Sec. 1. 


5 National Labor Relations Board v. Jones & Laughlin Steel Corporation 301 U.S. 1, 46 
(1937). 
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ployees may be responsible. That it fails to provide a more comprehensive plan,— 
with better assurances of fairness to both sides and with increased chances of success 
in bringing about, if not compelling, equitable solutions of industrial disputes affecting 
interstate commerce We have frequently said that the legislative authority, 
exerted within its proper field, need not embrace all the evils within its reach. The 
Constitution does not prohibit “cautious advance, step by step,” in dealing with the 
evils which are exhibited in activities within the range of legislative power. 


At the time the National Labor Relations Act was passed there were 
many statutes and ordinances, federal, state, and municipal, which 
protected the rights of employers in their relations with their employees. 
It was the considered judgment of Congress that employers needed no 
further protection from the federal government and that the protection 
granted to employees by the Act would at most equalize the positions 
of the two groups. Experience in the administration of the Act and a study 
of its effects have shown that this position was sound. However, whether 
one agrees with the position or not need not be controlling in an evalua- 
tion of the administrative procedure and policy of the Board. An agency 
administering a statute cannot be expected to interpret it in a manner 
which will nullify its purpose. The utmost that can be expected is that the 
administration of the statute and the correction of the abuses at which 
the statute was aimed should be accomplished as painlessly as possible. 


SUBSTANTIVE RIGHTS 


In order to understand the method of administering the National Labor 
Relations Act, it is necessary to know something about the substantive 
provisions of the Act. The rights of employees are set forth in the fol- 
lowing words: 

Employees shall have the right to self organization; to form, join, or assist labor 
organizations; to bargain collectively through representatives of their own choosing; 


and to engage in concerted activities for the purpose of collective bargaining or other 
mutual aid or protection. 


This was a statement of existing law rather than a new Bill of Rights 
for employees.’ 

Prior to the passage of the Act, however, these rights of employees, 
other than those engaged in rail transportation, were not protected from 
nullification by employers. The National Labor Relations Act was designed 
primarily to afford such protection and, in order to achieve this result, 
Section 8 of the Act sets forth certain specific unfair labor practices and 


6 NLL.R.A. Sec. 7. 


7 American Steel Foundries v. Tri-City Central Trades Council, 257 U.S. 184 (1921); 
Texas & N. O. R. Co. v. Railway Clerks, 281 U.S. 548 (1929). 
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Section 10 of the Act provides the means by which the agency admin- 
istering the Act can prevent the unfair labor practices when they affect 
commerce.® 

Section 7 (A) of the National Industrial Recovery Act set forth in 
general terms certain basic rights of employees, and provided that Codes 
of Fair Competition promulgated thereunder should incorporate a state- 
ment of these rights. Experience in the administration of the National 
Industrial Recovery Act showed clearly the difficulty of interpreting 
the general language to which reference has just been made. As a result, 
it was determined that the National Labor Relations Act would be 
drafted in a manner which would eliminate as much as possible the 
dangers of interpreting generalities. Therefore, while Section 8 (1) of the 
National Labor Relations Act provides that any interference, restraint 
or coercion by employers in the exercise of the rights set forth in Section 7 
shall be considered an unfair labor practice, the Act contains, in addition 
to this general prohibition, a declaration that certain specific practices by 
employers, which experience had shown were most frequently used to 
prevent or destroy union organization and union activity, are unfair 
labor practices. 

Section 8 (2) of the Act, in an effort to abolish the evil of company 
dominated unions, states that it shall be an unfair labor practice for an 
employer “to dominate or interfere with the formation of or administra- 
tion of any labor organization? or contribute financial or other support to 
it.” Section 8 (3) of the Act states that it shall be an unfair labor practice 
for an employer “‘by discrimination in regard to hire or tenure of employ- 
ment or any term or condition of employment to encourage or discourage 
membership in any labor organization.” This section seeks to eliminate 
the use of discharge, lay-off, or demotion as a punishment for joining or 
being active in a Union or for refusing to join a union.’® Section 8 (4) of 
the Act protects employees who file charges or give testimony in proceed- 
ings before the Board against discharge or other discrimination. 


8 The term “affecting commerce” is defined in N.L.R.A. Sec. 2 (7). 


9 By definition, the term labor organization includes any organization, agency, or employee 
representation plan which exists even in part for the purpose of dealing with employers con- 
cerning working conditions. N.L.R.A. Sec. 2 (5). 


‘© This section of the Act contains a proviso permitting an employer to enter into a closed 
shop contract with a union not formed or maintained in violation of the Act, if a majority of 
the employees in a proper unit belong to the union when the contract is made. Where such a 
contract is in existence, the employer can discharge any employee for refusing to join the 


union and still not be guilty of an unfair labor practice within the meaning of Sec. 8 (3) of 
the Act. 
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Organization of employees is not an end in itself, but is intended to 
enable the employees to bargain collectively in an effective manner. The 
portions of the Act which have just been described deal with the protec- 
tion of the employees in their right to self organization. After this self 
organization has been accomplished, the employees are in a position to 
demand that the employer bargain collectively with their representatives. 
The refusal of an employer to enter into collective bargaining negotiations 
would leave the employees with the choice of withdrawing their demands 
or striking in order to force the employer to grant them. In the hope of 
eliminating this particular cause of industrial strife, Congress included in 
Section 8 of the Act one further unfair labor practice. Section 8 (5) states 
that it shall be an unfair labor practice for an employer ‘“‘to refuse to 
bargain collectively with the representatives of his employees, subject to 
the provisions of Section 9 (A).” This subsection deals with what is really 
the ultimate objective of the National Labor Relations Act, collective 
bargaining between an employer and the representative of his employees 
regarding hours, wages, and working conditions, so that changes with 
regard to these matters can be accomplished with the least disturbance to 
the normal industrial processes. 

Collective bargaining can be accomplished effectively only through 
representatives acting on behalf of the employees. The employees en 
masse obviously cannot perform this task. It was, therefore, important 
to provide means by which the identity of the employees’ representatives 
could be determined. Section 9 of the Act sets forth the device whereby 
this result can be achieved in the most peaceful manner possible. 

One of the most troublesome questions that faced the National Labor 
Board and the old National Labor Relations Board was that of ‘‘majority 
rule.”” There was no specific instruction in Section 7 (A) of the National 
Industrial Recovery Act on the point. Both these agencies decided, how- 
ever, that the “majority rule” was the only workable rule to follow in 
determining the rights of employees to collective bargaining." 

There was, however, considerable controversy regarding this principle 
and, in order to quiet all doubts, Congress inserted in the National Labor 
Relations Act a definite statement that the representative chosen by the 
majority of the employees in an appropriate unit shall be the exclusive 

™ See In the Matter of Denver Tramway Corporation and Amalgamated Association of 
Street & Electric Railway Employees of America Division 1001 (decided by the old National 
Labor Board on March 1, 1934), and In the Matter of Houde Engineering Corporation and 


United Automobile Workers Federal Labor Union No. 18839 (decided by the old National 
Labor Relations Board on August 30, 1934). 





PROCEDURE BEFORE THE LABOR RELATIONS BOARD 363 


representative of all of the employees in the unit for collective bargaining 
purposes. 

Whenever a question affecting commerce arises concerning the repre- 
sentation of employees for the purpose of collective bargaining, the Na- 
tional Labor Relations Board is empowered to investigate the question 
and certify the chosen representative. In order to do so, the Board must 
first determine which of the possible bargaining units is appropriate in 
the particular case, since the choice of a representative can be exercised 
only by the employees in that unit. One of several units may be chosen, 
the employer unit, the craft unit, the plant unit, or a subdivision thereof. 
The Act sets forth no specific rules to be followed by the Board in its 
determination of the appropriate unit but states as a general principle 
that the unit to be chosen should be that which will “insure to employees 
the full benefit of their right to self organization and to collective bargain- 
ing, and otherwise effectuate the policies’’* of the Act. 

The statute specifically directs that every time the Board investigates 
a question concerning representation it must provide for an appropriate 
hearing upon due notice."’ As a result of the Board’s investigation and 
the hearing, it may direct that a secret ballot be taken. If, as a result of 
the investigation and hearing, the wishes of the employees are clearly ap- 
parent, the Board may decide that no secret ballot is necessary and may 
certify the chosen representative without holding any election. 

Section 9 of the Act is meaningless except as it relates to Section 8 (5) 
of the Act. A certification by the Board to the effect that a certain rep- 
resentative has been chosen by the majority of the employees in an ap- 
propriate unit is merely a certification of a fact. It neither increases nor 
decreases the rights or obligations of the parties. As a practical matter, 
what it does is to remove from the scope of conflict one of the issues which 
may give rise to such conflict, and it provides a means whereby employees 
can make known to their employer their wishes regarding representation 
without use of economic force. After such a certification, the employer 
has no excuse for failure to carry out the mandate implicit in Section 8 (5) 
of the Act and is under the duty to bargain with the representative 
certified by the Board. 

ADMINISTRATIVE SET-UP 


A short description of the functions of the personnel in the Washington 
office and the regional offices of the National Labor Relations Board is 
@ N.L.R.A. Sec. 9 (B). 


"3 N.L.R.A. Sec. 9 (C); cf. Railway Labor Act, 44 Stat. 577, as amended by 48 Stat. 1185 
and by 49 Stat. 1189, Sec. 2, Tenth. This Act contains no mandatory provision for a hearing. 
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necessary for a complete understanding of the Board’s method of opera- 
tion. 

The Board is composed of three members‘‘ with headquarters in Wash- 
ington. The Board has created several divisions in its Washington office 
to carry out the administration of the Act. These are the Legal, Adminis- 
trative, Trial Examiner, Economic, and Publications divisions. The first 
three deal directly with the administration of the Act in a much greater 
degree than do the last two. 

The General Counsel is head of the Legal Division. The work of this 
division is separated into two sections, litigation and review. The litiga- 
tion section is responsible for the conduct of hearings before the Board 
and is also responsible for advising the Regional Attorneys in the field 
with regard to the conduct of hearings before Trial Examiners. The litiga- 
tion section represents the Board in injunction suits brought against it 
and in proceedings in the United States Circuit Court of Appeals and the 
Supreme Court when actions are brought by the Board for enforcement 
of its orders or by parties to the proceedings for review of the Board’s 
orders. Thus the work of this division involves both trial and appellate 
practice and both litigation and brief work. 

The review section assists the Board in the analysis of the records of 
hearings conducted before Trial Examiners in the regions or before the 
Board in Washington. It is charged with preparing opinions on general 
questions of law and problems arising from the interpretation of the 
National Labor Relations Act and the Board’s rules and regulations. 

The Administrative Division, under the general supervision of the 
Secretary, has charge of the operation of the administrative, clerical and 
fiscal activities of the Board, both in Washington and in the regions. In 
addition, this division supervises the activities of the Regional Offices with 
regard to case development and the handling of labor relations problems. 

The Trial Examiners Division is responsible for the conduct of hearings 
on formal complaints and petitions for certification of representatives. 
This division is under the supervision of the Chief Trial Examiner. The 
Trial Examiners, when they conduct hearings, act as the direct agents of 
the Board. The Board, or an individual member, may act as Trial Ex- 
aminer. 

The Economics Division, headed by the Chief Economist, prepares the 
economic data which is used as evidence in the Board’s cases or as ma- 
terial for inclusion in court briefs, and advises the Board with regard to 


4 At present J. Warren Madden of Pennsylvania is the Chairman of the Board and Edwin 
S. Smith of Massachusetts and Donald Wakefield Smith of Pennsylvania are members. 
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the economic aspects of labor relations. The Publications Division has 
charge of the dissemination to the public of information regarding the ac- 
tivities of the Board and its decisions and orders. 

In the Fall of 1933, a few months after the National Labor Board was 
appointed, it became necessary to institute a system of Regional Offices 
in order to give proper attention to the volume of work which was coming 
before the Board. These offices were headed by Impartial Chairmen, who 
were assisted by a panel of representatives of industry and representatives 
of labor. The Impartial Chairmen and the representatives of industry 
and labor served without compensation. When the old National Labor 
Relations Board commenced to function in July, 1934, the work in the 
Regional Offices had increased to the point where this system no longer 
was feasible, since the volunteer Regional Board members could not 
devote sufficient time to the work. This necessitated a modification of the 
system previously used. The paid Executive Secretary of the Regional 
Office became the administrative head of the office and a series’of three- 
man panels were established in each office, each panel consisting of one 
representative of the public, one representative of industry, and one rep- 
resentative of labor. 

This was the set-up of the Regional Boards when the present National 
Labor Relations Board took office at the end of August, 1935. After a 
survey of the situation, the Board deemed it advisable to institute a 
completely new system, abolishing the volunteer phase of the Regional 
Board personnel. The Board decided that under the new Act there would 
be a greater need for strict legal procedure and for uniform interpretations 
and rulings. The only way to insure this was to have the work performed 
by the regular members of the Board staff. As a result, the set-up now in 
force replaced the panel system. 

At the present time the country is divided into twenty-two regions, 
with a Regional Office in each. A Regional Director is at the head of each 
Regional Office and is responsible for the administration of the office. He 
acts under the supervision of the Administrative Division of the Board 
in Washington. The Director is assisted in his work by several Field Ex- 
aminers who participate with him in the investigation of charges of unfair 
labor practice and petitions for certification of representatives, and in the 
attempt to adjust complaints arising under the Act and to arrange for 
consent elections. 

There is a Regional Attorney in charge of the legal work in each field 
office. The Regional Attorney is under the supervision of the General 
Counsel of the Board in Washington as well as of the Regional Director. 
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This Regional Attorney, assisted by other members of the staff, acts as 
legal adviser to the Director with regard to the desirability of issuing 
complaints, drafts complaints, investigates the facts in each case with a 
view to determining the existence of a cause of action, prepares cases for 
hearing, and presents the facts at hearings before the Board’s Trial 
Examiners. Sometimes it becomes necessary for the Regional Attorney 
to participate in oral argument before the Trial Examiners or to submit 
briefs to them. To a great extent the division in functions in the Regional 
Offices follows the division in functions which exists in the Washington 
office of the Board. 


ADMINISTRATIVE PROCEDURE 


The work of the Board can be separated into two fairly distinct sections. 
One involves action with regard to unfair labor practices listed in Section 
8 of the Act, cases with reference to this phase of the work being known as 
“complaint cases.”” The other phase of the work involves cases relating to 
questions concerning representation, these cases being known as “rep- 
resentation cases.” To get a clear picture of the method in which the 
Board operates, it is advisable to describe the procedure in each type of 
case from its inception to its conclusion. 


COMPLAINT CASES 


The Act provides that the Board can set in motion the machinery to 
prevent unfair labor practices affecting commerce “whenever it is charged 
that any person is engaged in or is engaging in any such unfair labor 
practice.’ A charge may be filed by any person or labor organization 
with the Regional Director for the region in which the unfair labor prac- 
tice has occurred. Four copies of the charge must be filed with the Region- 
al Office, the original being signed and sworn to before a notary public or 
an agent of the Board authorized to administer oaths. Once the charge 
is filed with the Regional Director, it can be withdrawn only with his 
consent or the consent of the Board. The charge must contain the name 
and address of the party making the charge and of the party against 
whom the charge is made. In addition, it must contain a clear and concise 
statement of the facts which are alleged to be an unfair labor practice 
affecting commerce." Every charge must contain an allegation that an 
unfair labor practice within the meaning of Subsection 1 of Section 8 of 
the Act has been committed, since the Board deems that an employer’s 

*s N.L.R.A. Sec. 10. 


*© National Labor Relations Board Rules and Regulations, Series I as amended, Article II, 
Sec. 1-4. 





ow OF we wey ww vy 


 —) 


PROCEDURE BEFORE THE LABOR RELATIONS BOARD 367 


engaging in the commission of any of the unfair labor practices specifically 
prohibited by the other subsections of Section 8 amounts also to inter- 
ference, restraint, or coercion of the employees in the exercise of the rights 
guaranteed in Section 7 of the Act and is thus a violation of Section 8 (1). 

The filing of a charge in the Regional Office does not necessarily set in 
motion the formal procedure of the Board. Usually charges are filed in 
person and either the Regional Director or a Field Examiner has an op- 
portunity to discuss the case with the person filing the charge. Sometimes 
such discussion reveals the fact that no unfair labor practice has actually 
been committed or that the Board’s jurisdiction does not extend over the 
type of business in which the employer is involved. Frequently the Re- 
gional Director is able to persuade the aggrieved party to refrain from 
filing the charge, although even in such cases the Regional Director may 
try to adjust the matter informally either by a telephone conversation or 
by arranging a conference between the employer and the representative 
of the employees involved. Because of the position of the Regional Direc- 
tors in the various communities in which they operate, they have been 
able to do a great deal of effective informal work of this nature and have 
thus helped considerably in averting and decreasing industrial strife. 

If the Regional Director is unable to persuade the person filing the 
charge that there is not sufficient merit to warrant action by the Board 
and a full investigation reveals no merit or no jurisdiction, he has the 
right to send the party a letter formally refusing to issue a complaint. 
This action by the Regional Director closes the case unless the party who 
filed the charge desires to appeal to the Board in Washington from the 
Regional Director’s decision. A review of the Regional Director’s act can 
be secured by the writing of a letter to the Board in Washington, a copy 
of the letter being sent to the Regional Director.’? The file of the case is 
then transmitted to the Board and is there reviewed. If, in the Board’s 
opinion, the Regional Director’s action was unjustified, he will be ordered 
to issue a complaint based on the charge which had been filed. If the 
Board deems the Regional Director’s action correct, a letter is sent to the 
party requesting a review, informing him of the affirmance of the Direc- 
tor’s refusal to issue a complaint. 

Upon receipt of a charge, the Regional Director initiates a complete 
investigation of the allegations therein contained. The investigation may 
be conducted by one or more Field Examiners or, if the importance of the 
case warrants it, by the Regional Director himself. The examiner usually 
goes to the particular locality where the plant is located and interviews all 

"7 Id. at Sec. 9. 
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people who may have knowledge of the circumstances surrounding the 
alleged unfair labor practice. He will thus meet with the Union represent- 
ative, the aggrieved party, and other people working in the plant who 
may be prepared to testify on behalf of the party filing the charge. He will 
also interview the employer and any supervisory officials who may have 
knowledge of the facts. During the course of this investigation, the Ex- 
aminer is able to get a fairly complete picture of the events and in most 
instances secures from the employer information which indicates whether 
the business of the employer falls within the jurisdiction of the Board. 

This investigation serves several purposes. First, it enables the Region- 
al Director to determine whether there is sufficient merit or jurisdiction to 
warrant the issuance of a complaint. Secondly, the information usually 
acts as the basis for the Regional Attorney’s preparation of the case for 
trial. In addition, and this may be the most important function of the 
investigation, it enables the Examiner, by talking to both parties, to 
evolve some method of settlement. An attempt is almost always made to 
get the parties to a joint conference, since experience has shown that, if 
the parties will sit down and talk with each other about grievances that 
may have arisen, there is a considerable likelihood that the grievances can 
be adjusted. In all cases, the settlement which is finally reached must be 
acceptable to both parties. Furthermore, no staff member is permitted to 
approve a settlement which accomplishes less than full compliance with 
the terms of the Act. No compromise is permitted in this regard. Of 
course, the parties themselves may reach an agreement in some cases 
which does not fully comply with the terms of the Act and the Director 
may thereafter permit the withdrawal of the charge. However, in any 
case where a staff member of the Board participates in a settlement, there 
must be strict adherence to the Act. 

The number of charges filed with the Regional Offices of the Board has 
become so great, particularly since the Supreme Court upheld the consti- 
tutionality of the Act in April, 1937, that it has become physically impos- 
sible to take formal action in all cases. As a result, the adjustment of 
cases before they reach the stage where the issuance of a complaint is 
necessary has become a vitally important function of the Regional Offices. 
The statistics issued by the Board indicate that a total of 10,568 cases 
have been handled by it during the twenty-six months ending December 
1st, 1937. More than 4,000 of the approximately 7,000 cases which have 
been closed were closed by agreement between the parties. Over a million 
workers were involved in the cases settled by the Board. It is easy to 
perceive the tremendous benefits deriving from the peaceful adjustment 
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of labor disputes involving a million employees and the substitution of 
such adjustment for industrial strife. This accomplishment alone is com- 
plete justification for the work of the Board and its Regional Offices. 

Where investigation of a case by the Field Examiner reveals that there 
is merit to the charge and that the Board would probably have jurisdic- 
tion over the subject matter, the Regional Director issues a formal com- 
plaint in the name of the Board, setting forth the unfair labor practices 
alleged to have occurred and containing a notice of hearing before a 
Trial Examiner at a definite date. 

The notice of hearing which is issued with the complaint must give the 
respondent at least five days’ notice of hearing, and the respondent has 
the right within five days from the service of the complaint to file an 
answer. It should be noted that the respondent’s failure to file an answer 
does not operate as an admission of the allegations of the complaint. If, 
however, an answer is actually filed and fails to deny specifically any 
allegation in the complaint or fails to state that the respondent is without 
knowledge with regard to that allegation, the allegation is deemed to be 
admitted. As a matter of actual practice, the attorneys of the Board have 
not attempted to rely to any great extent upon admissions contained in 
the answers. They have preferred to prove their cases fully, so that all 
the facts could be presented to the Board. 

The Regional Director has the power to extend the time within which 
an answer must be filed and to postpone the hearing to a date later than 
it was originally scheduled, if the request for postponement is made prior 
to the actual commencement of the hearing. All motions for extension of 
date of hearing or date of filing answer, motions to intervene, and any 
other motions which the parties may desire to make prior to the hearing 
must be made in writing and filed with the Regional Director. The Re- 
gional Director decides motions regarding extension of hearing date or the 
date of filing answers, and motions to intervene. All other motions made 
prior to the hearing date are decided by the Trial Examiner at the hearing. 

Motions which are made at the hearing must be stated orally. The 
exception to this rule is the motion to intervene, which must always be in 
writing, no matter when made. The Trial Examiner’s rulings on motions 
are stated orally and the motions and the rulings become part of the 
transcript of the hearing. 

A motion for intervention may be made by any person or labor or- 
ganization and must set out the grounds upon which the moving party 
bases his interest in the proceeding. These motions may be granted in full 
or may be granted in limited form, as the Regional Director or the Trial 





370 THE UNIVERSITY OF CHICAGO LAW REVIEW 


Examiner deems proper.” Usually in cases involving an allegation that a 
respondent has formed, dominated, or interfered with the administration 
of an alleged company union, the company union is permitted to intervene 
for the purpose of defending itself against the charge of being so formed 
or dominated. 

Where the Trial Examiner grants a motion to dismiss the complaint, 
the party filing the charge has the right, within ten days, to request a 
review by the Board in Washington of this ruling. The Board may extend 
the period within which this request can be made where sufficient cause 
for such extension is shown.’ A motion of this nature is rarely granted 
before all the evidence has been presented. 

After a definite date has been set for the hearing and the issues have 
been joined, a Trial Examiner is assigned to the case by the Chief Trial 
Examiner in Washington. There is usually no special assignment of Trial 
Examiners to particular regions. Available Trial Examiners are assigned 
to cases in the various regions, as the need arises. 

In final preparation for trial, the Board issues to the Regional Attorney 
such subpoenas as are needed. The right to issue subpoenas is given by the 
National Labor Relations Act to any member of the Board.” Agents of 
the Board have the right of access to and the right to copy any evidence 
of any person being proceeded against which relates to matters under 
investigation. If parties to the proceeding (these parties include the re- 
spondent and the person filing the charge) desire subpoenas for use in 
preparation for trial, application for such subpoenas may be filed with 
the Regional Director or the Trial Examiner. The applications must be 
timely and must specify the name of the witness whose attendance is 
desired, the nature of the facts to be proved by him, and the documents 
desired, in sufficient detail to enable them to be identified for the purpose 
of production. Witnesses summoned by the Board are paid the same fees 
which prevail in the courts of the United States. Witness fees and mileage 
for witnesses summoned by the parties to the proceeding are paid by such 
parties. In exceptional cases testimony may be taken by deposition under 
oath. 

After all preliminary steps have been taken, the hearing commences 
and is presided over by the Trial Examiner. Witnesses are examined 
orally under oath and are not excused from testifying because of a claim 
that the testimony may tend to incriminate them or subject them to a 
penalty or forfeiture.” 

8 Td. at Sec. 19. 20 N.L.R.A. Sec. 11. 

19 Id. at Sec. 17. * N.L.R.A. Sec. 11. 
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Proof of the allegations of the complaint is presented by the Regional 
Attorney and, upon completion of the Board’s case, the respondent, either 
in person or by attorney, can present whatever defense is relevant. All 
parties have full opportunity to examine and cross-examine witnesses. The 
hearings are conducted in as informal a manner as possible within the 
limits set by requirements of due process and expedition. 

The primary duty of the Regional Attorney is not to prove a case but 
to elicit all the facts. The chief purpose of the hearing is to place on the 
record all the facts which are relevant to the inquiry and which will be 
necessary to enable the Board to reach a just determination of the case. 
For this reason, the Trial Examiner is also placed under a duty to inquire 
fully into the facts and is given the power to call, examine, and cross- 
examine witnesses. The use of stipulations of fact is encouraged. 

The National Labor Relations Act specifically provides that in pro- 
ceedings before the Board the rules of evidence prevailing in courts of 
law or equity shall not be controlling.” The fact that the Board is not 
bound by the strict rules of evidence does not mean that these rules are 
entirely disregarded. The hearing is kept within reasonable limits. The 
guide the Board follows in this respect is that which was set forth by the 
United States Circuit Court of Appeals. The court stated: 

Evidence or testimony, even though legally incompetent, if of the kind that usually 

affects fair-minded men in the conduct of their daily and more important affairs, should 
be received and considered; but it should be fairly done. 
The provision in the Act regarding the rules of evidence follows the in- 
creasing tendency to give quasi-judicial agencies a greater freedom in the 
ascertainment of facts even though the method of introducing those facts 
into evidence could not be utilized under strict court procedure and even 
though such facts might under the formal rules of evidence be deemed 
incompetent. 

All testimony taken at the hearing before the Trial Examiner is re- 
corded and transcribed. Objections with respect to the conduct of the 
hearing or the introduction of evidence are noted on the record and short 
statements of the grounds of objection are also transcribed. The Trial 
Examiner has, however, the right to direct that no transcript be made of 
lengthy arguments on motions or objections, and can thus keep the record 
from being swollen by irrelevant argument and immaterial controversy. 
The Board’s decisions must be based on the evidence, or on the validity of 
the particular objections made, and since in all cases the parties are given 

# N.L.R.A. Sec. 10 (B), Rules and Regulations Series I as amended, Article II, Sec. 26. 

23 John Bene & Sons, Inc. vs. Federal Trade Commission, 299 Fed. 468 (C.C.A. 2d 1924). 
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an opportunity to appear before the Board for oral argument if they wish, 
the Board has decided that no purpose would be served by inclusion of 
arguments of counsel into the stenographic transcript. 

After the parties have concluded the presentation of the facts, they 
may, if they so desire, present oral argument to the Trial Examiner. This 
oral argument is rarely made part of the record. In addition, the Trial 
Examiner may, if he deems it advisable, permit the parties to file briefs 
or written statements. 

The Board has no way of enforcing the subpoenas it issues. If a person 
who is subpoenaed refuses to appear or to produce documents, the Board 
must go before the appropriate United States District Court and request 
an order directing the person who has been subpoenaed to appear or pro- 
duce documents. If the court grants this order, a failure to obey would 
be a contempt of court and punishable as such. Until a court order of this 
nature is issued, however, no penalty results from the failure of a witness 
to appear or produce documents. Similarly, if a witness has taken the 
stand and started to testify, the Trial Examiner has no way of forcing the 
witness to answer specific questions. To attempt to secure a court order 
at that stage of the proceeding would involve lengthy and harassing 
delays. The Board has therefore given the Trial Examiner the power to 
strike out all testimony previously given by a witness on related matters 
where the witness refuses to answer a question which has been ruled 
proper. The Trial Examiner also has the power to exclude from the hear- 
ing any person guilty of contemptuous conduct” and can, if necessary, 
direct that the hearing shall be private rather than public, if circumstances 
warrant. 

After the hearing has been concluded, the Trial Examiner prepares an 
Intermediate Report, except in instances where the case has been trans- 
ferred to the Board before or during the hearing or where the Trial 
Examiner is specifically directed by the Board to make no Intermediate 
Report. This Report contains the Trial Examiner’s findings of fact and 
conclusions of law and becomes a part of the record in the case. If the 
Report concludes that the respondent has not engaged in unfair labor 
practices affecting commerce, the case is closed unless the party who made 
the charge files with the Board in Washington a statement of exceptions 
to the Trial Examiner’s report. This statement of exceptions need follow 
no definite form but must indicate the particular respects in which the 
Report is deemed to be incorrect. Such exceptions must be filed within 
ten days from service upon the parties of the Intermediate Report. The 
Board reserves to itself the privilege of reopening the record at a later 


24 Rules and Regulations Series I as amended, Article II, Sec. 31. 
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date to permit the party who made the charge to file exceptions, where 
such party by motion made within a reasonable time shows good cause 
for this action.’ 

Because of the careful investigation that is made by the Regional Staff 
of the Board before a complaint is issued, it has been the Board’s experi- 
ence that in most instances cases which finally come to hearing have 
merit. In most of the cases which Trial Examiners have heard, they have 
found that respondents actually engaged in unfair labor practices affecting 
commerce.” Where such a finding is made, the Intermediate Report must 
contain, in addition to the findings of fact and conclusions of law, recom- 
mendations regarding the affirmative action which should be taken by the 
respondent to bring about a condition in harmony with the law. The 
Intermediate Report usually recommends further that, if the respondent 
does not take such affirmative action and does not cease and desist from 
the practices set forth in the report, the Board should proceed further 
with the case and issue an order directing the respondent so to cease and 
desist and to take the affirmative action outlined by the Trial Examiner. 
Three possible courses may then result. If the respondent follows the 
recommendations of the Trial Examiner, the case is closed unless the 
party filing the charge has deemed the recommendation of the Trial 
Examiner unsatisfactory and has filed exceptions to it. Secondly, the re- 
spondent may take no affirmative action either by way of compliance or 
the filing of exceptions. Lastly, the respondent may file exceptions to the 
Intermediate Report, setting forth the specific grounds of its objection to 
that Report. 

When either party files exceptions to the Trial Examiner’s report or 
when the Trial Examiner has recommended certain affirmative action and 
this action has not been taken, the case is transferred to the Board in 
Washington. The Board then has the power to decide the matter forth- 
with upon the record, to reopen the record and direct the taking of further 
evidence, or to decide the matter after receiving briefs or hearing oral 
argument. Usually the Board decides the case upon the record unless 
either party requests permission to file briefs or to present oral argument. 
Hearings for the purpose of oral argument are scheduled before the Board 
in Washington and requests for such hearings or for permission to file 
briefs are almost always granted. 

After a case has been transferred to the Board, an independent review 
of all the facts in the record is made, and the Board issues its decision on 


*s [bid. 


#6 For the same reason most of the decisions issued by the Board have been against the 
employers involved. 
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the basis of these facts. Where the Board finds that no unfair labor prac- 
tices have been committed, the complaint is dismissed and the case 
closed. Where the Board finds that the respondent has engaged in one or 
more unfair labor practices, it issues its decision, setting forth complete 
findings of fact and conclusions of law, together with an order directing 
the respondent to cease and desist from the unfair labor practices and 
further directing that the respondent take whatever affirmative action 
the Board deems necessary to overcome the effects of the unfair labor 
practice and to effectuate the policies of the Act.?”7 The affirmative action 
ordered by the Board may involve the reinstatement of discharged em- 
ployees, with back pay from the time of their discharge, the posting of 
notices in the plant stating that the employer will not interfere with the 
rights of its employees, the disestablishment of relations with a company 
union and withdrawal of recognition from it, or any one of a number of 
other acts which the Board believes would, in the particular case, nullify 
the effects of the unfair labor practice engaged in by the employer.” 


REPRESENTATION CASES 


A representation case is really a preliminary proceeding, and a certifica- 
tion by the Board is not a “final order” within the meaning of Section 10 
(f) of the National Labor Relations Act.?? The determination of who is 
chosen by employees to represent them for the purpose of collective bar- 
gaining is valueless except as a prerequisite to collective bargaining. Fre- 
quently a refusal of an employer to bargain with a Union on behalf of his 
employees is based on the employer’s claim of lack of knowledge of the 
Union’s right to represent his employees. Sometimes this claim is specious 
and the Board has rejected it as an excuse for a refusal to bargain. In 
some complaint cases, the Board has accepted satisfactory evidence that 
the representative claiming to speak for the employees actually was the 
chosen representative of the majority, and has thus avoided the necessity 
of a representation proceeding.*° 

After a determination of whom the employees desire to represent them 
for collective bargaining, there may still arise a refusal on the part of the 
employer to bargain with the designated representative. In such a case, a 
charge that the employer has engaged in an unfair labor practice within 

27 N.L.R.A. Sec. 10 (C). 

28 Second Annual Report of the National Labor Relations Board, 144 et seg. (1937). 


#9 See decision of Judge McLaughlin (Supreme Court, New York County) in the case of 
Wallach’s, Inc., dated January 17, 1938, deciding a similar question under the New York 
State Labor Relations Act. 

3° In the Matter of Delaware-New Jersey Ferry Co. and Marine Engineers Beneficial As- 
sociation No. 13 1 N.L.R.B. 85 (1935); In the Matter of Rabhor Co., Inc. and International 
Ladies Garment Workers Union 1 N.L.R.B. 470 (1936). 
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the meaning of Section 8 (5) of the Act would be brought and the pro- 
cedure for complaint cases would be followed. 

Although legally the determination of representatives is not a final 
order of the Board, in practice it frequently results in a termination of the 
controversy between the parties. It is interesting to note that almost 30% 
of all representation cases pending before the Board during the period 
from July 1, 1936, to June 30, 1937, resulted in settlement either by the 
holdings of consent elections or by recognition of representatives without 
any election procedure being used. 

A representation case is instituted by the filing of a petition with a 
Regional Director, requesting the Board to investigate and certify the 
name of the representative selected for the purpose of collective bargain- 
ing. The National Labor Relations Act does not specify the means by 
which the representation machinery of the Board can be set in motion. 
The Board itself, in its rules and regulations, has restricted the initiation 
of such a procedure by providing that a petition may be filed by “any 
employee or any person or labor organization acting on his behalf.’’** 
This regulation prevents an employer from filing on his own behalf a 
petition requesting the Board to investigate the question of representa- 
tion. Experience of the National Labor Relations Board and of its pred- 
ecessor Board clearly indicated the desirability of this limitation to pre- 
vent the use of the Act in a manner which would defeat its purposes, 
particularly where union organization has just commenced in the em- 
ployer’s plant. 

The petition requesting certification of representatives must contain 
the name and address of the petitioner and of the employer, the nature of 
the employer’s business, and the number of his employees, a description 
of the bargaining unit alleged to be proper and the number of employees 
therein, the number of employees whom the petitioner claims to represent 
within that unit, and the names of other individuals or labor organizations 
who claim to represent those employees. This petition must be filed with 
the Regional Director for the region in which the contemplated bargaining 
unit exists. 

The Act provides that “whenever a question affecting commerce arises 
concerning the representation of employees, the Board may investigate 
such controversy.’’33 It would thus seem to be necessary for the Board 
to determine whether a question affecting commerce concerning the rep- 
resentation of employees has arisen before an investigation of the con- 
troversy could be made. In actual practice this is, of course, impossible. 

3* Rules and Regulations Series I as amended, Article III, Sec. 1. 

3 Td. at Sec. 2. 33 N.L.R.A. Sec. 9 (c). 
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Some preliminary investigation must be made before the Board can de- 
termine that the type of investigation contemplated by the statute should 
be instituted. The Board has therefore instructed its Regional Directors 
to make a preliminary investigation as soon as a petition is filed with 
them. If the investigation reveals that there may be a question concerning 
representation and that the matter falls within the jurisdiction of the 
Board, the Regional Director so reports and the Board authorizes the 
Director to proceed with a formal investigation. If the Director’s pre- 
liminary investigation reveals that there may be a question concerning 
representation and that the matter falls within the jurisdiction of the 
Board, the Regional Director so reports and the Board authorizes the 
Director to proceed with a formal investigation. If the Director’s pre- 
liminary investigation reveals that there is no question concerning rep- 
resentation or that the question concerning representation does not affect 
commerce, the Director recommends to the Board that the petition be 
dismissed and informs the person who filed the petition of his recommen- 
dation. The Board will then review the available facts and will determine 
whether to dismiss the petition. If in its opinion the Regional Director’s 
recommendation is justified, the petition is dismissed forthwith and the 
case is closed. 

As in complaint cases, the Regional Director or the Field Examiner, 
while making the preliminary investigation, attempts to avoid the neces- 
sity for formal action by trying to arrange a satisfactory adjustment of the 
dispute. This may take the form of an admission on the part of the em- 
ployer that the petitioner represents the employees for the purpose of 
collective bargaining, and may sometimes result in the signing of a col- 
lective bargaining agreement between the petitioner and the employer. 
Frequently, the Regional Director is able to arrange a consent election by 
secret ballot. In such cases, an agreement is entered into between the 
parties providing for the balloting, the terms and methods of the election, 
the form of ballot and election notice, the time and place of ballot, and as 
many other details as the parties can agree upon. All consent election 
agreements provide that the election to be held thereunder is to be in 
conformance with the rules and regulations of the Board with regard to 
the elections and that the Regional Director is to determine any disputed 
questions which may arise. Another device used to settle the question of 
representation is the checking of payroll lists against Union membership 
cards or applications by a person acceptable to both parties, and a state- 
ment by such person of the number of employees in the Union. I have 





PROCEDURE BEFORE THE LABOR RELATIONS BOARD 377 


stated before that approximately 30% of the total number of representa- 
tion cases before the Board in the twelve-month period ending June 30, 
1937, were settled by agreement of the parties. Since more than half of 
the representation cases before the Board in that period were still pending 
on June 30, 1937, the cases closed by settlement actually represent about 
two-thirds of all representation cases closed. 

Where no settlement of the dispute can be reached and the petition is 
not withdrawn by the party filing it or dismissed by the Board before 
hearing, the Regional Director sends the parties a notice of hearing, 
together with a copy of the petition. The hearing in a representation case 
is similar in most respects to the hearing in a complaint case. It is con- 
ducted by a Trial Examiner sent from the Washington office of the Board. 
The rules regarding motions, adjournments, evidence and similar matters 
are the same as the rules for complaint cases. One important difference 
should be noted, however. In a complaint case the complaint is issued in 
the name of the Board and the respondent is charged with having violated 
a law of the United States. In a representation case no violation of law is 
charged and the Board is under the duty to do no more than prove it has 
jurisdiction over the subject matter. The Regional Attorney does not par- 
ticipate in the representation hearing, except for the purpose of proving 


jurisdiction, or sometimes clarifying the issues so that the hearing pro- 
ceeds without too great confusion. The Trial Examiner, however, re- 
mains under the duty to see that the record contains all the essential facts 
involved and for this purpose can call, examine, and cross-examine wit- 
nesses. 


Upon completion of the hearing, the Trial Examiner, instead of sending 
an Intermediate Report to the parties, makes an informal report directly 
to the Board in Washington. This informal report is not a part of the 
record in the case and is not available to the parties. Upon receipt of the 
informal report, the Board proceeds to a consideration of the record and 
if in its opinion no controversy regarding representation exists, or the 
controversy does not affect commerce, it dismisses the petition. If from 
the record it is apparent that the jurisdictional requirements are met, the 
Board issues its decision, setting forth the proper bargaining unit and 
either directing an election or certifying the representatives of the em- 
ployees in that unit. Where an immediate certification is made, the case 
is closed upon the issuance of the certification to the parties. 

Usually it is necessary to direct that an election shall be held within a 
specified time. The Direction of Election lists the classes of employees 
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who are eligible to vote and states what payroll date shall be used as the 
basis of the eligibility list. The Direction of Election orders the Regional 
Director in the region in which the controversy arose to conduct the 
election as agent of the Board, and the Regional Director is expected to 
make all the necessary arrangements for notices of election, printing of 
ballots, posting of eligibility lists, polling places, and similar details. 

Upon completion of the vote, the ballots are counted in the presence of 
representatives of the parties and the Regional Director sends to the 
Board an Intermediate Report containing a tally of the ballots and the 
Director’s findings and recommendations. This Intermediate Report is 
served upon the parties, who then have five days within which to object 
to the ballot or the report. If such objection is filed and the Regional 
Director believes that the objection raises ‘‘a substantial and material 
issue with respect to the conduct of the ballot,’’*+ he issues a notice of 
hearing on the objections. The hearing is conducted by a Trial Examiner, 
who then prepares and files with the Regional Director a report containing 
his findings and recommendations regarding the objections. When this 
report is filed or, where no objections have been raised, when the five-day 
period for the filing of objections has expired, the full record of the case 
is forwarded to the Board in Washington. 

Upon receipt of the report on the secret ballot and after hearing any 
oral argument which the parties may desire to make regarding the con- 
duct of the election, the Board issues an order certifying the representa- 
tive chosen by the employees in those cases where the results of the ballot 
were conclusive, or dismissing the petition if the petitioner lost the elec- 
tion and the choice on the ballot was limited to the one representative. 
In some cases, a further election may be necessary, since the Board, where 
there are two representatives named on the ballot, also provides an op- 
portunity for employees to express their desire to have neither of the 
representatives act for them in collective bargaining. If neither of the two 
representatives secured a majority of the votes, and if the majority of the 
employees did not express their desire for representation by neither of 
these two representatives, the Board orders a further election in which the 
employees can vote for or against the representative polling the highest 
number of votes. After this further election is held, the procedure followed 
by the Board would be similar to that just described. Upon the issuance 
of a certification of representatives for the purpose of collective bargain- 
ing, the case is closed, a certification being the final action in a representa- 
tion case. 

34 Rules and Regulations Series I as amended, Article III, Sec. 9. 
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GENERAL PROCEDURE 

In both complaint cases and representation cases, the Board reserves 
to itself the right to permit parties to file a charge or petition directly with 
it in Washington, when it deems such procedure necessary in order to 
effectuate the purposes of the Act. Sometimes a charge is filed against an 
employer covering a plant of sufficiently great magnitude, or involving a 
question of sufficiently great importance, to require the direct and im- 
mediate attention of the Board itself. Sometimes a matter may involve 
plants located in several regions. In such instances, the parties may make 
a motion requesting permission to file the charge or petition directly with 
the Board. 

The Board has the right under its rules and regulations to transfer a 
case to itself at any time during the course of the proceedings, as well as 
to permit a case to be filed directly with it at the commencement of the 
proceedings. The Board may also consolidate a case which has been com- 
menced in one region with another proceeding which has been instituted 
in the same region or in some other region. It may transfer a case from one 
region to another for any purpose. Such steps may be taken “whenever 
the Board deems it necessary in order to effectuate the purposes of the 
Act.”’35 In those cases in which the Board transfers the proceedings to 
itself, it exercises all the powers and functions which would usually be 
exercised by Regional Directors if the cases had remained in the various 
regions. 

The Act provides that the hearing which must be held in a representa- 
tion case can be held in conjunction with a proceeding under Section 10 of 
the Act, and the rules and regulations contain a similar provision.** Fre- 
quently a Union will file a charge that an employer has engaged in an 
unfair labor practice by refusing to bargain collectively with it and will at 
the same time file a petition requesting certification. Sometimes the peti- 
tion requesting certification is filed with a charge that an employer has 
formed an alleged company union. In almost every case where a petition 
and charge are filed against the same employer, the Board directs that a 
joint hearing be held covering both proceedings. In cases where the evi- 
dence shows that the Union had a clear majority, the petition may be 
dismissed and the Board may find that there was a refusal to bargain on 
the part of the employer.’’ In some instances, it is necessary to hold the 


35 Rules and Regulations Series I as amended, Article II, Sec. 37, and Article III, Sec. ro. 
36 N.L.R.A. Sec. 9 (C). 


37 In the matter of Atlantic Refining Co. and Local Nos. 310 and 318 International As- 
sociation of Oil Field, Gas Well, and Refinery Workers of America 1 N.L.R.B. 359 (1936). 
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decision in the complaint case in abeyance until an election has been held 
in the representation case. As a practical matter, the Board has frequent- 
ly found that holding joint hearings on petitions and charges simplifies 
and expedites the Board’s procedure. 


ENFORCEMENT PROCEDURE 


In those cases in which the Board has issued a cease and desist order 
and the respondent has refused to comply with the order and to take the 
affirmative action required, the Board files a petition with the United 
States Circuit Court of Appeals within any circuit where the unfair labor 
practice occurred, or where the respondent resides or transacts business, 
for the enforcement of its order and for appropriate temporary relief or 
restraining order.3* The Board must thereupon certify and file with the 
court a transcript of the record in the proceedings and the Court is di- 
rected to serve notice of such filing upon the respondent. After this notice 
has issued, the court assumes jurisdiction of the proceedings. 

The court has power to grant to the Board temporary relief or a tem- 
porary restraining order. This power has not yet been exercised by any 
Circuit Court of Appeals, although the Board in several instances has 
made application for such relief. The Act provides that the petitions filed 
by the Board or by a party “shall be heard expeditiously and if possible 
within ten days after they have been docketed.’’*® In most instances this 
has been nothing more than a pious hope. Usually many months elapse 
between the time of the filing of the petition and the hearing of argument. 

Any person aggrieved by a final order of the Board which grants or 
denies the relief sought may also petition the proper Circuit Court of 
Appeals, or the Court of Appeals of the District of Columbia, praying that 
the order of the Board be modified or set aside. When a copy of this peti- 
tion is served upon the Board, the aggrieved party must file with the court 
a transcript of the record in the proceedings, certified by the Board. The 
court in such cases can grant the Board temporary relief or a restraining 
order, just as though the Board rather than the aggrieved person had filed 
the petition. 

After a petition has been filed for enforcement or modification of an 
order of the Board, either party can apply to the court for leave to adduce 
additional evidence. If it can be shown that the evidence is material and 

38 N.L.R.A. Sec. 10 (E). The Act provides that when the Circuit Courts of Appeals are in 
vacation, the Board may apply for enforcement of its order to any District Court of the United 


States within the district in which the unfair labor practice occurred or within which the re- 
spondent resides or transacts business. 


39 N.L.R.A. Sec. ro (I). 
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there were reasonable grounds for failure to adduce it at the hearing before 
the Board, the court may direct the Board to hold a further hearing and 
take such evidence. The Board may thereafter make new findings or 
modify its previous findings and these new or modified findings are there- 
upon filed with the court. 

The court then proceeds to a consideration of the case and schedules a 
hearing. It has no right to consider any objection which has not been 
urged before the Board or its agent, unless the party attempting to raise 
such objection can show that extraordinary circumstances existed which 
would excuse the failure or neglect to urge these objections. The court 
does not have the right to set itself up as a trier of the facts. The Act 
provides that “the findings of the Board as to the facts, if supported by 
evidence, shall be conclusive.’’4 

The jurisdiction of the Circuit Court is exclusive and its judgment and 
decree is final, except that such judgment and decree is subject to review 
by the Supreme Court of the United States upon writ of certiorari or 
certification. If no appeal is taken from the judgment and decree of the 
Circuit Court, a failure to comply therewith is deemed a contempt of 
court and punishable as such. It is worth noting that until such judgment 
or decree has been rendered by the Circuit Court no real penalty for a 
violation of the Act has been incurred. 


CONCLUSIONS 


The only fair tests to apply to the administrative procedure evolved by 
the Board are the tests of efficiency and fairness. There has been no claim 
that the Board’s procedure is inefficient. Despite the fact that the rules 
and regulations of the Board were originally prepared at a time when there 
was no real experience to use as a guide, the procedure outlined in the 
rules and regulations has stood the test of actual practice remarkably 
well.* There is some delay in the handling of cases and delay is, of course, 
undesirable, particularly in cases dealing with labor relations. However, 
it is difficult to see where the process followed by the Board could be 
shortened without sacrificing the rights of the parties. 

This brings us to the question of the fairness of the Board’s procedure. 
On this point it is best to permit the Supreme Court of the United States 

4° N.L.R.A. Sec. 10 (E). See Washington, Virginia, and Maryland Coach Company vs. 
National Labor Relations Board, 301 U.S. 142 (1937). 


* In April of 1937 the Board issued an amendment to its Rules and Regulations. The rules 
were amended only in minor details and the Board’s procedure remained essentially unchanged. 
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to speak. In the Jones & Laughlin case, Chief Justice Hughes, speaking 
for the majority of the court, stated: 


The procedural provisions of the Act are assailed. But these provisions, as we con- 
strue them, do not offend against the constitutional requirements governing the crea- 
tion and action of administrative bodies. See Interstate Commerce Commission v. 
Louisville & Nashville R. Co., 227 U.S. 88, 91. The Act establishes standards to which 
the Board must conform. There must be complaint, notice and hearing. The Board 
must receive evidence and make findings. The findings as to the facts are to be con- 
clusive, but only if supported by evidence. The order of the Board is subject to review 
by the designated court, and only when sustained by the court may the order be en- 
forced. Upon that review all questions of the jurisdiction of the Board and the regu- 
larity of its proceedings, all questions of constitutional right or statutory authority are 
open to examination by the court. We construe the procedural provisions as affording 
adequate opportunity to secure judicial protection against arbitrary action in accord- 
ance with the well-settled rules applicable to administrative agencies set up by Con- 
gress to aid in the enforcement of valid legislation. 


# 301 U.S. 1, 46 (1937). 


DISCRIMINATION AND THE ROBINSON- 
PATMAN ACT* 


Matcotm P. SHarpt 


I 


HE history of the anti-trust problem furnishes an aid to under- 
standing the nature and importance of current treatments of 
discrimination. Some features of this history may usefully be re- 

called at the present time. 

The words “anti-trust” are a reminder that some early problems ap- 
peared to involve principally the form of business organization chosen by 
great combinations of capital. In particular, we are apt to forget that it 
was a decision of some importance and difficulty, that holding companies 
were condemned by the Sherman Act. In the Northern Securities case in 
1904 Mr. Justice Holmes dissenting apparently thought that the holding 
company there involved was about as much an individual, and as little a 
combination, as ‘““Mr. Morgan.” In the same opinion Mr. Justice Holmes 
indicates the doubt which he always entertained about severe construc- 
tion of the anti-trust laws. His opinion is a classic expression of the view 
that competition will take care of itself, if the way is open for newcomers 
to enter an industry. 

Since that decision there have been indications, in decrees at least, that 
the concentration of control in the hands of natural persons might after 
all amount to a combination in restraint of trade. It appears now that 
any legal form which accomplishes the results condemned by the Acts 
falls within their scope. Limits on the use of the holding company device 
itself are indeed now proposed as a means of taking precautions against 
the dangers to which corporate growth may lead. 

A second great date is of course 1911. The rule of reason, then an- 
nounced as the law, was later applied in the Steel and Harvester cases to 
protect famous combinations. On the record in those cases, independents 
appeared to control a very substantial share of production in the indus- 
tries in question. Moreover the government failed, in the opinion of the 
courts, adequately to prove the kind of price domination on the part of 

* This paper was read at the Round Table on Commercial Law at the meeting of the As- 


sociation of American Law Schools, December 29, 1937. A bibliography on the subject is col- 
lected in a recent note. 51 Harv. L. Rev. 694 (1938). 


t Associate Professor of Law, University of Chicago Law School. 
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the combinations there in question, which is commonly supposed in fact 
to have existed. 

The difficulties of proving the elimination of effective competition, 
appeared clearly in the cases. It is now proposed, again as part of a pre- 
cautionary program, to set specific limits on how far a group can go in 
controlling named fractions of the production of any commodity. 

In relation to such large problems of industrial organization, the prob- 
lem of discrimination must find its place. As a result of the great Pitts- 
burgh Plus proceeding, and subsequent discussion of the problem which 
that raised, there has been a tendency in some quarters to identify the 
problem of competition or monopoly with the problem of discrimination. 
It appears to be said that monopoly is always discriminatory and that dis- 
crimination is always monopolistic; and that if only discrimination can 
be controlled, this will solve the problem of monopoly. 

As will appear from what follows, I myself as an amateur, am con- 
vinced by what reading of economists I have done, that this is not the 
case. Differentiation and discrimination are often very difficult to dis- 
tinguish; and even when one has spotted discrimination, it seems to me 
often to appear in highly competitive situations. If this is so, it is a matter 
of some importance for the conservation of industrial, legislative and ad- 
ministrative energy. 


II 


We may approach the subject rather indirectly by considering the 
difficulties which efforts to eliminate the worst kind of discrimination, 
may create. Secret discrimination was treated as an evil throughout the 
opinions of the District Court and the Supreme Court in the recent Sugar 
Institute case.* In view of the evils of secret discrimination, an industry’s 
non-anonymous open price system, without a waiting period, was held 
legal by the courts. Secrets about concessions cannot of course be kept if 
prices are in fact public. 

First consider the familiar dangers of such an open price system. A 
limit on secret discrimination is apt to be thought of as a limit on all 
discrimination ; and when this step is taken, the troublesome line between 
differentiation and discrimination has to be drawn. In a doubtful case this 
line will be drawn by business men in the interest of their profits. Quan- 
tity discounts in fact related to cost have even been attacked as dis- 
criminatory by sponsors of open price systems. 

Again open prices, whether in the sugar industry or in retail stores, 


* 297 U.S. 553 (1936). 
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exert some pressure against the price cutter. If his cut becomes promptly 
known, it will be promptly met. He may thus have gained little volume 
and “spoiled” his own market. In view of this danger he will of course 
hesitate to cut prices. 

Again price cutters are apt to be regarded by their fellows in the trade 
as destructive and unethical personalities. Social pressure against price 
cutting is thus built up. It is said that one price-cutter, of national reputa- 
tion, after a particularly effective cut, found it agreeable to take a vaca- 
tion abroad rather than have to talk to his fellow executives. However 
this may be, the social pressure resulting in the case of known cuts has 
been generally recognized; and is a reason for what was thought by some 
to be an insistence on anonymity in the trade association cases prior to 
the Sugar case. 

Again the difficulty of enforcing gentlemen’s agreements as a business 
matter, is probably a great though imponderable aid to the government 
in its efforts to enforce the anti-trust laws. It is plain that gentlemen’s 
agreements will be at once promoted and made more effective by any 
device which makes it easier to detect their violation. 

In view of all of these objections to an open price system, it may be 
said that they ought not to be permitted except under supervision by 
specialized government experts observing their effect in each industry; 
and it is pointed out that no such specialized supervision exists in the case 
of most open price agreements. 

On the other hand, as a device to prevent secret discrimination, there 
are considerations which weigh in favor of flexible open price systems. 

Secret discriminations commonly depend on and invite fraud in the 
simple sense of lying. Sellers who grant secret concessions lie to buyers 
who do not get them. Buyers are tempted to lie to sellers about conces- 
sions which they claim to have been offered. The inquisitive salesman 
trying to see the papers on his customer’s desk is a familiar figure in some 
trades. 

As Mr. Eugene Grace is reported to have said, at a time when the 
national administration was helping him with his business, the steel 
trade in the absence of an open price system has all the characteristics of 
an oriental bazaar. A lusty individualism, like that of Mr. Justice 
Holmes, may not be overanxious about a certain admixture of commercial 
fraud. But on the whole we all of us object to it more or less. 

In the seccad place informed sellers and buyers are supposed to be 
necessary features of an orderly and classically competitive market. It is 
apparent that secret discrimination defeats information. 
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Moreover, an open price system if carefully scrutinized may furnish 
useful information about competitive conditions in an industry. Leads 
and lags in price changes, the presence of greater or smaller extras charges, 
and the persistence of geographical differentials are examples of phenome- 
na which may appear clearly in open price filings. 

Again the experience of open price associations and their executives 
may lead eventually to constructive steps on the part of industry and 
credit institutions for alleviating some of the ill effects of booms and 
crises. 

As far as the necessity of supervision goes, it is to be hoped that 
gradually a staff of qualified experts is being developed in the Trade 
Commission and the Department of Commerce, who will be capable of 
understanding the phenomena disclosed by open price systems, and pro- 
tecting the public against the abuse of such systems. 

On a balance I myself should be in favor of such limited efforts to 
eliminate secret discriminations as are exemplified by flexible open price 
systems. It may be that this judgment reflects only an attitude toward 
competition which has been described by Dr. Horney as one feature of 
“the neurotic personality of our time.’’ If so, the significance of the reac- 
tion would still require further consideration. I am of course inclined my- 
self to think that this judgment reflects some more “rational’’ process. 
But it would take a large book to defend such a thesis; and I do not pro- 
pose to do it here. 

Moreover, I should insist again that the development of open price 
systems imperatively requires the parallel development of adequate ad- 
ministrative observation and supervision. A large element in the prices 
of steel products consists of charges which are described as extras, items 
added to quoted base prices, and often aggregating more than base prices. 
Each company has its own voluminous and intricate extras book. The 
members of the industry engaged under the steel code in efforts to make 
extras uniform. Some of these efforts, going back to the inspiration of 
Mr. Hoover’s work as Secretary of Commerce, were doubtless scientific 
and useful. Various observers have, however, noted a tendency on the 
part of members of the industry in cases of doubt to revise extras upward. 

The publicity given to extras books, plus an open price system, puts 
the members of the industry in a strategic position to exert vigorous up- 
ward pressure on prices. It would take a very unusual expert, perhaps 
better qualified than any single expert in the steel industry, to understand 
and check the industry’s entire extras policy. Nevertheless, there should 
be somewhere in the government a group which invites protests from 
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customers, and which is equipped to protect protesting customers from 
retaliation, in cases of prejudice resulting from extras practices. Such a 
group might be in the Department of Commerce; but it would seem more 
appropriate that it should be associated with a group in the Trade Com- 
mission specializing on the study of the effects of the steel industry’s 
present open price practices. This is only one example of the need for 
scrutiny and supervision on the part of administrative officers. 


Ill 


With considerations pro and con so nicely balanced, when it is a ques- 
tion of preventing only secret discrimination, it must be apparent that 
to me, at any rate, the problem of efforts to eliminate all discrimination is 
even more troublesome. In fact the objections to open price systems are 
multiplied and the advantages divided when it comes to efforts to elimi- 
nate discrimination generally which stop short of the creation for each 
major industry of something like an Interstate Commerce Commission. 
It will be recalled indeed that the original Interstate Commerce Act was 
directed primarily toward the elimination of discrimination by railroads, 
and not to the maintenance of reasonable rates. 

It has been thought by some that the Robinson-Patman Act inaugu- 
rated an effort to eliminate all commercial discrimination. I myself on 
the other hand am in substantial agreement with Professor McLaughlin’s 
argument that the words about competition and monopoly in the new Act 
let in the rule of reason embodied both in the Sherman Act and in other, 
supplementary anti-trust Acts.? 

It seems to me further, as Mr. McLaughlin says in other words, that 
differentiation must be sharply distinguished from discrimination; and 
that anything which may legitimately be called mere differentiation, will 
not under any circumstances come within the condemnation of the new 
Act. Differentiation means variations in practice suited to variations in 
circumstances. Discrimination means variations in practice in the same 
circumstances. 

Even in the railroad industry, under the elaborate supervision pro- 
vided for by the Interstate Commerce Act, designed in the first instance 
to prevent discrimination, considerable differentiation is still allowed. 
Market equalization by differentiation may still be permitted.’ Special 
rates on products subject to fabrication in transit are “mildly discrimina- 

* McLaughlin, The Courts and the Robinson-Patman Act, 4 Law and Contem. Prob. 410 
(1937). 


3U.S. v. C.M. & St.P.R.R., 294 U.S. 499 (1935). Compare Texas and Pacific Ry. Co. v. 
U.S., 289 U.S. 627 (1933). See Mansfield, The Lake Cargo Coal Rate Controversy (1932). 
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tory,” but they have been permitted from an early date.‘ The long and 
short haul clause authorizes relief from its strict provisions, perhaps pri- 
marily to enable carriers by rail to meet competition. 

Thus it seems likely, both as a matter of first impression and as a 
matter of experience, that a careful distinction will have to be made 
between legitimate differentiation and discrimination. 

The proceedings under the Robinson-Patman Act which are now most 
in the public eye further illustrate the necessity for this distinction. These 
proceedings are attacks on what the Trade Commission describes as bas- 
ing point practices in the cast iron soil pipe and cement industries. While 
there are perhaps elements of basing point practice in the cement indus- 
try, involved in the more important of the two cases, the Commission has 
extended its attack to include all delivered price practices as well. 

A basing point system is one whereby prices are named for products at 
specific points other than mill locations and billed to include freight from 
these points to points where the products are taken and used by buyers. 
A delivered price system is of course simply a system of quotation and 
billing f. o. b. the buyer’s location. 

The classical example of a basing point system was Pittsburgh plus; 
and the multiple basing point system now in vogue in the steel industry 
has been more recently the system most commonly discussed. 

Superficially any basing point system involves an element of discrimina- 
tion. The producer may, it appears, add freight from a remote basing 
point to a point freight-wise nearer his location. If he sells at the basing 
point, the result will accordingly be a greater net yield on products sold 
nearer home than on products sold farther away. It is further argued by 
some that such “discrimination” is necessarily a mark of monopoly; since 
each sale must bear its equal share of “‘costs”; and the sales nearer home 
must thus be considerably above costs; and so above normal and competi- 
tive price. 

On examination the argument appears dubious. 

A producer or group of producers may not produce any excess beyond 
the needs of their local market, may not sell at the basing point at all, and 
the practice may be merely an accounting one. In some situations this is 
the fact. A single producer may have an advantage of location which in 
the absence of competition at that location he could hardly be expected 
to give up. 

4 Central R.R. Co. v. U.S., 257 U.S. 247 (1921); Union Wire Rope Corp. v. Atchison, T. & 
S.F.R.R. Co., 66 F. (2) 965 (C.C.A. 8th 1933), cert. den., 290 U.S. 686 (1933). See Report of 


National Recovery Administration on the Operation of the Basing Point System in the Iron 
and Steel Industry 93-97 (1935). 
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But apart from these odd cases, it is further true that even a group of 
competing producers, producing an excess beyond the needs of their local 
market and so selling in remote areas, will have advantages of location in 
their nearby markets. It will cost their competitors something to get into 
those markets; and it is to be expected that they will take advantage of 
the fact. 

Their advantage is indeed in the nature of rent. It could be eliminated 
by sufficiently intense competition, a strong buyers’ combination, or a 
government order, which would give all advantages of location to buyers. 
These advantages would perhaps be passed on to ultimate consumers; 
and that of course would be a good thing. It would, however, be the 
same sort of gain as that which would result from the abolition of all rent. 

There is a less geometrically theoretical and more serious practical 
difficulty with the argument for a uniform mill net yield. Charging the 
home folks more than the foreigners may yield a ‘freight profit”’ to a mill. 
It may on the other hand occasion net “freight loss.”’ In either case it may 
be expressed as “freight absorption.” This freight absorption is apt to be 
designed to enable the mill to sell in remote markets in competition with 
mills located nearer those remote markets. 

If freight absorption were eliminated some uneconomical cross-hauling 
would doubtless be prevented. There are nowhere any good dollars and 
cents figures on the wastes of cross-hauling in any industry. Even the 
Trade Commission’s old figures for the cement industry were vitiated by 
failure to consider the quantities of production at various sources of 
supply. In other industries small differences in product classifications add 
a difficulty to examination of the problem. Assuming, however, as is per- 
haps the fact, that the wastes of cross-hauling are considerable, it is not 
at all clear that their elimination would be worth the cost, to both mills 
and buyers, of destroying the competition which mills offer in markets 
remote from their location. 

It is to be observed that the argument for a uniform mill net yield on 
all prices takes no account of differences between fixed and variable costs. 
All that the most rigorous classical theory should require, however, is that 
shipments to remote markets, netting less than shipments to nearer 
markets, should bear their share of variable costs with perhaps a little 
over as some contribution to the payment of fixed costs. 

In any event it is probable that a uniform mill net yield, if it could be 
obtained at all, would have to be enforced by a scheme which could only 
be described as price-fixing. Such a scheme would run into serious admin- 
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istrative difficulties which are only partly reflected in a decision that an 
effort completely to eliminate discrimination violates due process of law.5 

With all these qualifications, it remains true that basing point practice 
may under some circumstances be objectionable. It may open the way for 
the collection of monopolistic “phantom freights,”’ “freight profits,” going 
beyond the rent which results normally from advantages of location, by 
producers remote from basing points. It may mask a system of freight 
absorption, perhaps on the part of producers located anywhere, which is 
objectionable on the same grounds as the classic underselling practices of 
the old Standard Oil trust. It may reflect a fear on the part of producers 
located remote from basing points, that if they start cutting prices to 
nearby customers, they will find themselves in a dangerous price war. 

These objections may be real. The more sensational charges against 
basing point practices as such seem more dubious. A basing point system 
may indeed greatly facilitate the use of an open price system, by making 
normal price quotations mean something. A producer who is fixing mill 
or delivered prices to meet competition from anywhere will have some 
difficulty in posting a price that means much. So far as basing point prac- 
tice supports unduly rigid open price systems, it is to this extent objec- 
tionable. 

But the further charge that basing point practice whenever it appears 
is the great mark of sensational monopoly seems quite unwarranted. The 
most striking basing point practice now in operation, though not the most 
famous, is that in the automobile industry. Though competition in the 
automobile industry may be peculiar, it may also be more or less effective. 
In the steel industry, whose multiple basing point practice has attracted 
so much attention, one curious contrast has seldom been noted. Of all the 
steel products sold on a basing point basis, sheets have the fewest basing 
points. Nevertheless, sheets include some of the products sold to the au- 
tomobile industry, whose prices fluctuate in as competitive a fashion as 
anyone could wish; and in whose sale vigorous sellers’ competition ap- 
parently obtains. On the other hand steel rails, whose rigid but perhaps 
not very profitable price is a by-word, are not sold on a basing point basis. 
This is doubtless a coincidence. Tin plate is perhaps the outstanding ex- 
ample in the industry of prices which are both rigid and profitable; and 
tin plate is sold on a basing point basis. At the same time the comparison 
is a warning against identifying monopoly with basing points. 

In dealing with a phenomenon of this complexity, both the steel indus- 
try and the Trade Commission have taken extreme positions. Offered a 
solution designed to introduce some flexibility into basing point practice 

5 Fairmont Creamery Co. v. Minnesota, 274 U.S. 1 (1927). 
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without unduly upsetting its established methods of doing business, the 
Steel Institute and its lawyers indulged in specious defenses of every 
feature of the industry’s practices. For example the practice of charging 
rail freight on inland water shipments has been defended by high sounding 
but absurd talk about fair competition. The one real argument for the 
practice, based on the necessity for giving customers protection against 
erratically fluctuating rate schedules, has not been publicly stressed. This 
is perhaps because if this argument were sufficiently pressed, it could be 
taken care of by those responsible for barge line policies. While the ton- 
nage affected is relatively small, the practice and its defense are glaring 
examples of the extent to which the industry obstinately clings to its 
habits. 

On the other hand, the Trade Commission and its lawyers have clung 
tenaciously to the geometry of the uniform mill net yield theory. They 
have not hesitated indeed to argue in opposite directions at the same time, 
insisting that both freight absorption and systematic efforts to limit it are 
objectionable on the ground that they are monopolistic. 

Between two extremes, a member of the public should naturally prefer 
that of the Trade Commission. For one thing, while the industry’s theory 
if extended might produce serious results, there seems to be no possibility 
whatever that the Trade Commission could enforce its theory in its simple 
and primitive form. Moreover in attempting to enforce its theory, it is 
likely that the Trade Commission will exert a pressure in the direction of 
developments required by the public interest. 

Thus the present proceedings against basing point and delivered price 
practices indicate a legitimate and desirable function of the Robinson- 
Patman Act. As has been said, basing point practice in its extreme form, 
whether resulting in net freight profits or net freight losses, has objection- 
able features. These objectionable features come properly under the head- 
ing of monopoly and discrimination. Moreover efforts to curb them are 
not open to the objection that efforts to extend open price practice meet. 
In attempting to discourage discrimination, open price systems and sim- 
ilar devices may contribute seriously to objectionable rigidities. On the 
other hand, it is difficult to see how an attack on basing point and de- 
livered price practices can of itself intensify such rigidities. 

Thus extreme forms of basing point practice may well be attacked un- 
der the Robinson-Patman Act. It seems desirable that this attack should 
be more discriminating than some recent anti-trust proceedings. For 
example, it was found in 1934 that only about six percent of the capacity 
of the United States Steel Corporation for manufacturing steel code 
products was more than fifty miles from an existing applicable basing 
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point; while forty-four percent of such capacity of the Bethlehem Cor- 
poration was more than fifty miles from an applicable basing point.* 

Conditions of supply and demand may indeed explain at least some of 
this feature of Bethlehem’s practices. Moreover, in so far as this is not 
the case, a number of possible explanations of motive would need to be 
considered. Is Bethlehem interested in freight profits, afraid of a price 
war, or merely concerned not to introduce uneasiness in the trade? In any 
event the figures suggest prima facie the possibility that a proceeding 
against Bethlehem would be more effective than a proceeding against the 
entire industry. 

In so far as pending proceedings against the cement industry are 
directed to the elimination not only of basing point practice but of de- 
livered price practice generally, they suggest what may well be a useful 
policy in dealing with geographical discriminations and near discrimina- 
tions. A delivered price system is, as has been said, not the same thing 
as a basing point system. It is, however, an essential element in a smooth- 
ly organized basing point system. The prohibition of delivered prices con- 
tained in the Wheeler Bill would thus be an attack on basing point prac- 
tice at a fairly vital point. It would be directed against a phenomenon 
more easy to observe and recognize than the somewhat problematical 
monopolistic discrimination which has thus far been the basis of attacks 
on basing point systems. Combined with a somewhat revised Robinson- 
Patman Act, the enactment of the Wheeler Bill would seem to furnish the 
best solution available, apart at least from a degree of government regula- 
tion. 

If what has been said about the uniform net yield theory is true, it 
follows that in the new scheme of legislation considerable latitude of 
freight absorption must be allowed producers. Thus far this allowance 
has been justified under the heading of differentiation “in good faith to 
meet competition”’; or, as in the Robinson-Patman Act, “‘in good faith to 
meet an equally low price of a competitor ” Practically strengthened 
by the enactment of the Wheeler Bill, the Robinson-Patman Act would 
still condemn freight profits and freight absorption in so far as they reflect 
or encourage monopoly, and in so far as they are in a proper sense dis- 
criminatory. 

With freight absorption thus limited, and delivered prices prohibited, 
one real practical difficulty remains, and another specious practical diffi- 
culty will be urged. 

The specious difficulty which industry will insist upon may first be dis- 
posed of. It is indeed true that if the reform of basing point practice were 

6 Report, op. cit. supra note 4, at 43. 
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to do at once all that the enthusiasts wish, there would be considerable 
danger of serious and rather unpredictable dislocation among the users, 
fabricators, and sellers of such products as steel. Though a Toledo buyer 
might gain a lower price on some products by the creation of a new basing 
point at Detroit, his Detroit competitors might gain so much more that 
the result would be to destroy the relationship between prices on which 
the Toledo buyer’s business depends for its existence. Inasmuch as the 
present system has at any rate been tolerated for many years by the 
government, the Toledo buyer in question has some reason to urge that he 
should at least be given some time to make the necessary adjustments. It 
is to be noticed that in the case put, the buyer is not necessarily one who 
is not performing an economic function, who is simply trying to hold his 
place against improvements in method, like some distributors. He is per- 
forming an economic function at a location chosen partly because the 
government has at least tolerated existing price differentials.’ 

The answer to the argument based on such cases, is an answer also to 
those who make extreme claims for the possibility of great and striking 
advantages by the quick elimination of basing point practice. Members 
of the steel industry have not always found it necessary promptly to make 
use of new basing points formally established by posting low base prices 
at such points. There is reason to suppose that producers will be able by 
maintaining existing geographical differentials, at least temporarily, to 
protect customers in the position of the Toledo buyer just referred to. 
The danger of unforeseen dislocations is indeed greater in a depression 
than in good times. It is to be remembered that fears of such dislocation 
at the time of the Pittsburgh plus order, proved groundless. 

The other difficulty of the proposed new scheme of control would be 
serious, if it could not be provided against. A relatively low price f.o.b. 
mill might be designed to enable a producer to make some profit over 
variable costs while developing business in remote markets. It would thus 
be neither monopolistic nor discriminatory but a differentiation for the 
purpose of “meeting” competition. Experience has indicated, however, 
that buyers in nearby markets would be alert to find ways to take ad- 
vantage of this lower price for their own purposes. A product would be 
sold ostensibly destined for a remote market; but it would in fact be 
diverted to a nearby market, where it could be sold at a considerable price 
advantage.® 

At present in some instances diversion of this sort is prevented in part 
by agreements with carriers, supplemented by retention of the kind of 
control that is associated with “title” on the part of sellers. Traditionally 


1Id. at 78-87. 8 Id. at 97-98. 
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the seller retains “title” under a delivered price system until delivery at 
the point of destination. 

It is not clear that the magic of title makes any real difference in the 
effectiveness of agreements between shippers and carriers, with respect to 
diversions. Agreements to control diversions might be effective in any 
event. At the same time, if the state of title to goods has any magical con- 
sequences in such cases, it would be quite easy for a seller to retain “‘se- 
curity title’ by taking bills of lading running to his own order His se- 
curity title would secure the buyer’s observance of the parties’ arrange- 
ments that the buyer is to have the benefit of low prices and freight ab- 
sorption only on goods actually reaching the remote market. The use of 
such bills of lading might be made effective with, and perhaps even with- 
out, the intervention of banking services 

The effect of diversions in creating real discrimination, or something 
like it, in nearby markets, suggests that such an arrangement would be not 
only permissible but required by the scheme of legislation in question. 
The price differentiation in favor of remote buyers would perhaps be 
legitimate if, and only if, it were in fact used to “meet competition” in 
the remote market, and not to give an irregular advantage in a nearby 
market. 

It may be that the necessity or desirability of controlling diversion 
should be recognized by explicit provisions in any new legislative scheme. 
A simple legislative enactment requiring truck and water carriers in in- 
terstate commerce, as well as railroads, to observe agreements with re- 
spect to diversion, would perhaps be the simplest solution of this question. 


IV 


After a great deal of study and uncertainty we may thus be on the way 
to a healthy solution of the problem of secret discrimination and open 
prices; and the other most troublesome problem of open discrimination, 
the problem resulting from such practices as basing point arrangements, 
and from the geographical “imperfections” of competition generally. 

A final word on perspective may be in order. It will have been noticed 
that it seems possible to overestimate both the significance of discrimina- 
tion and the practical possibility of controlling it. A considerable amount 
of discrimination, and perhaps even fraud, may be the price we pay for the 
elements of competition which persist in our industrial system. Moreover 
even if we were to turn to the most rigid regulation, the history of rail- 
roads suggests that it would be impossible even then entirely to eliminate 
practices which are at least close to the line between differentiation and 
discrimination. 
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It seems likely that the questions with which those who originally at- 
tacked the trust problem first concerned themselves will prove more im- 
portant than the problem of discrimination. It is theoretically possible 
that a greater use than has yet been made of the notion of “conspiracy” 
would lead to an intelligible and relatively severe meaning of that word 
as used in the Sherman Act. The development of such a meaning would 
perhaps do something to counteract the ill effects which may have re- 
sulted from the rule of reason. An intent at any time amounting to some- 
thing more than an idle dream, and accompanied by overt acts, all di- 
rected toward gaining advantages dependent entirely upon the elimina- 
tion of competition, might prove to be the meaning of conspiracy in re- 
straint of trade. 

Such a definition would be significant, however, only in criminal pro- 
ceedings. It would retain considerable vagueness. And if it is desirable to 
return to the policy which the Supreme Court at first thought embodied 
in the Sherman Act, it is proper to do so by clearly defined legislation. 
Legislation condemning industrial holding companies and specifically 
limiting the share of production of any commodity which any group 
might control would serve the purpose. It seems likely that such legislation 
would have much more effect than efforts to deal with the problem of 
monopoly by eliminating discrimination. The injustice of monopoly price 
requires vigorous precautions; whatever its significance in the large in- 
teractions of economic forces. 

It may be appropriate to observe finally that the importance of the 
whole problem of monopoly is perhaps being overestimated. The most 
serious objections to bigness are psychological and political. There are 
also serious administrative problems which must be solved by a great 
corporation, lest it remain ‘‘too big too long.”” Monopoly price yields non- 
functional, unearned returns, unjust enrichment. Moreover it is likely 
that a great trust-busting campaign will have some effect on price rigidi- 
ties; though it seems to me that the practical possibility of substantial 
effect has been overestimated. 

On the other side it must be remembered that great areas of economic 
activity, and serious economic problems, may be left almost or wholly 
untouched by such a campaign. 

The curse of smallness is now referred to less commonly than the “‘curse 
of bigness.’’ Anyone, however, who will reflect on the farmers, the miners 
of bituminous coal, the producers of crude oil, clothing and cotton cloth 
manufacturers, and lumber mills, will be reminded that the problems in 
these industries are of a different order from the problems in the anthracite 
industry, in oil refining, in automobiles, steel, and rails. 
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Again it has been observed recently by many that the labor policies of 
some of our relatively small employers have been less enlightened than 
the policies, for example, of the United States Steel Corporation. I know 
there is a theory that the Steel Corporation is playing a Machiavellian 
game; but my observation leads me to doubt this theory. The position of 
General Motors is more ambiguous. 

Again, recognizing the evils of monopolistic practices, one must also 
recognize that cumulatively a large share of these evils occur in connection 
with practices in local communities which it is difficult for any government 
to reach. One who has over a period of some months watched a state com- 
mission struggle conscientiously and intelligently over a local lumber yard 
monopoly, has a vivid sense of the extent to which serious monopolistic 
rigidities tend to be immune from effective government attack. While 
bituminous coal prices, textile prices, and lumber mills’ prices were hope- 
lessly demoralized by cut-throat competition, one found local groups of 
middlemen in many localities engaged in efforts to maintain prices which 
were difficult to prove and cumulatively seemed almost to defy effective 
governmental treatment. 

At this point also Mr. Justice Holmes’ sturdy Manchester confidence 
in the vitality of competitive instincts needs to be remembered. The local 
situations to which I refer have probably as their most effective check the 
fear of newcomers and substitutes; which may operate apart from, though 
in aid of, governmental efforts. 

In the great front page major monopolies, so far as I have been able to 
observe them, there are more effective “‘natural’’ checks than the car- 
toonist always recognizes. I have seen the mention of “‘scrappies” produce 
what appeared to be genuine and unsynthetic fear on the faces of great 
captains of our copper mining industry. The progress of independents in 
the steel industry appears to have been more or less authentic and inex- 
orable. 

Again, as an amateur economist, it seems to me that there is little that 
could fairly be called monopoly in the forces producing many of our rigid 
prices. I have heard an intelligent small town banker criticize retail mer- 
chants in his community for not cutting the price of men’s shirts during 
the depression. Here is an open price effect which perhaps has something 
to do with what the economists tell us about the lag in adjustment of 
retail prices. 

Again I have heard the same banker attacked by one of his friends, and 
admitting the justice of the attack, with respect to high interest rates on 
mortgage loans. In fact the inflexibility of interest charges and interest 
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rates has generally been recognized as of first-rate importance. Thus it 
seems to me possible that the rigid though apparently not very profitable 
price of steel rails had less to do with railroad purchases during the depres- 
sion than the fixed interest charges which railroads were trying to carry. 

This illustration suggests a further and very important possible limita- 
tion on trust-busting as a panacea. Casual observers and some students 
have come to think that rigid prices of some steel products, for example, 
are the cause or a principal cause of the instability of steel operations. 
Against these observers many of the steel executives insist that there is a 
marked negative elasticity in the demand for their products. I use elastic- 
ity in a rough sense, and mean that a declining market greatly discourages 
buyers while a rising market greatly stimulates them. In fact no one 
knows enough to say anything whatever with confidence about any such 
cause and effect relationships. It seems, from rough experience, very un- 
likely that elasticity of demand for some steel products is anywhere near 
as great as some people have thought. Would a greater reduction in struc- 
tural steel prices have led to heavy skyscraper building during the depres- 
sion? It seems most unlikely. 

Rigidities should indeed be discouraged and unexpected good results 
may follow. The experience of electric power rates is an example of how 
fruitful experiment in this direction may prove. So, the price policy of the 
steel industry in 1934 and 1937, dependent perhaps less on monopoly than 
on irrational cost-price and boom reactions, is an example of practices to 
be avoided and prevented. Just a year ago, in a paper at an American 
Statistical Association round table, I warned against the repetition of the 
1934 experience which has since taken place in steel. 

At the same time it seems likely, as some of our most careful observers 
are saying, that the production of cement and steel and similar products 
is at the mercy of a rhythm in the production of “durable goods”’ which 
proceeds quite independently of purchasing power, speculation, and per- 
haps even war. The relation of the present recession to a rhythm in auto- 
mobile production and financing suggests the larger significance of similar 
long-time rhythms. Had last winter’s boom continued upward, there 
would doubtless soon be an urgent necessity for checking it. The fluctua- 
tion in durable goods production seems to me at any rate the major prob- 
lem which our industrial society faces. The most promising lead for its 
solution seems to me, not trust-busting, but the development of an orderly 
system of private and public credit facilities for durable goods industries; 
and particularly a unified and orderly mortgage banking and construction 
finance system. 





BANKRUPTCY AND REORGANIZATION: 
A SURVEY OF CHANGES. III* 
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NON-STATUTORY CHANGES DURING THE DEPRESSION 


UDICIAL opposition to the consent receivership, apparent in 1928, 
J increased. In 1932, in Michigan v. Michigan Trust Co.,?*3 the ques- 
tion before the Supreme Court was whether state taxes should have 
priority over claims of creditors to the proceeds of an equity receivership 
sale. The court held the taxes were payable before creditors’ claims, and in 
an opinion written by Justice Cardozo took occasion to refer again to the 
abuses of the consent receivership. He stated that the court has “‘had oc- 
casion to point out the abuses that can arise from friendly receiverships 
forestalling the normal processes of administration in bankruptcy and 
enabling a tottering business to continue while creditors are held at bay.”’ 
In Shapiro v. Wilgus,*4 an individual debtor incorporated in order to 
avoid the rule that an individual debtor could not consent to a receiver- 
ship, and then three days later went into a consent receivership as a 
corporation. The Supreme Court allowed a judgment creditor to levy 
execution on property in the hands of the federal receiver, stating: “True 
indeed it is that receivers have at times been appointed even by the 
federal courts at the suit of simple contract creditors if the defendant 
was willing to waive the irregularity and to consent to the decree. . . . We 
have given warning more than once, however, that the remedy in such 
circumstances is not to be granted loosely, but is to be watched with 
jealous eyes.’’**s The attitude of the Supreme Court in this case is to be 
compared with the holding of a federal district court that a debtor may 
incorporate itself and proceed in good faith under section 77B.7*° 
Judicial distemper against the consent receivership reached its height 
* Prepared, together with articles published in the December and February issues of this 
Review, by the authors for the International Academy of Comparative Law, The Hague, as 
reporters on the liquidation and reorganization legislation of England, Canada, and the United 
States. The previous articles dealt with the English and Canadian history and experience in 


this field, the early American bankruptcy legislation, and statutory changes during the de- 
pression. 


{ Assistant Professors of Law, University of Chicago Law School. 
283 286 U.S. 334 (1932). 385 287 U.S. 348, 356 (1932). 
384 287 U.S. 348 (1932). 286 See page 246 supra. 

398 
















BANKRUPTCY AND REORGANIZATION 399 


in the May Hosiery Mills case.**? The F. & W. Grand 5-10-25 cent stores 
was in consent receivership in the Southern District of New York. There 
were twenty-eight ancillary receiverships throughout the country. The 
reorganizers hit a snag in the district court of Montana. The court not 
only refused to appoint a consent receiver but held the attorneys in con- 
tempt for applying for a receiver. The language of the court was not 
temperate. Among a great many other things it said: 

“That New York counsel are leaders and of Who’s Who is of course. 
The experience, skill, finesse, effrontery, prestige, and impressive person- 
ality of counsel of that rank were necessary to devise the plan and pro- 
gram and to impose it upon courts. Unethical practice is by no means 
limited to the lesser of the bar. It is ventured that the most subtle and 
effective ambulance chasers operate on golf links, in the club, at the 
poker table, behind a smoke screen of claim agents, and in collusion with 
banks and trust companies who are the ostensible advertisers for business 
the profit of which is divided. Moreover, like Western Chinamen, all 
counsel should look alike, in court at least.”*** On appeal the contempt 
holdings were reversed.”*® The dismissal of the creditor’s bill was by that 
time moot since the debtor was in bankruptcy. But the air was not par- 
ticularly clear. 

Finally in First National Bank v. Flershem,? the Supreme Court 
tackled the problem of whether an equity receivership could be resorted 
to as a means of reorganizing solvent corporations. The National Radia- 
tor Corporation which had been losing money, but whose ratio of current 
assets to current liabilities was more than ten to one, and whose ratio 
of cash on hand to all current liabilities was three and one half to one, 
felt that it would be economically wise to reduce its liability on deben- 
tures. Accordingly a plan was prepared which involved the creation of a 
new corporation and the substitution of income debentures and stock for 
the present debentures, which had a sinking fund requirement. In order 
to prevent action by dissenting debenture holders, the old corporation 
went into receivership on a petition by the co-operating debenture hold- 
ers’ committee. The trustee for the debenture holders intervened and 
proceeded as the plaintiff in the receivership proceedings. A judicial sale 
to the new corporation at a low upset price was then confirmed. On 
#87 May Hosiery Mills, Inc. v. F. W. Grand 5-10-25 Cent Stores, Inc., 59 F. (2d) 218 
(D.Mont. 1932). 

288 sg F. (2d) 218, 222 (D.Mont. 1932). 289 64 F. (2d) 450 (C.C.A. oth 1933). 


299 290 U.S. 504 (1934). For a good comment on this case see 1 Univ. Chi. L. Rev. 805 
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appeal, Justice Brandeis held that the dissenting debenture holders were 
entitled to be paid in full, and that the receivership was improper. Al- 
though he pointed out not only the lack of insolvency in either the bank- 
ruptcy or equity sense and the presence of sufficient cash for current 
operations, in a footnote to the case he sought to limit the use of the 
receivership as a reorganization device to railroads and other public utili- 
ties.** Thus the case, though distinguishable on its facts, cast serious 
doubt not only on the propriety of receiverships for solvent corporations 
with inadequate funds, but on the use of receiverships for the reorganiza- 
tion of all industrials. 

Meanwhile some of the lower federal courts had perfected a rationale 
for the consent receivership itself which apparently has survived the de- 
pression as a rule of thumb. Judge Augustus Hand in Kingsport Press 
v. Brief English Systems? laid down two elements which would be im- 
portant in determining the propriety of the receivership: (1) Did creditors 
need the receivership so that they would get paid and avoid preferences; 
(2) Is the objection to the receivership made seasonably. A third possible 
element was: Is bankruptcy available. Judge Learned Hand made a simi- 
lar statement in Ex parte Relmar Holding Co.*®} Judge Evans added the 
requirement that there must be full disclosure to the court of the relation- 
ship between the debtor and creditors and the recommended receiver. 
He pointed out that the difficulty was not with the “‘consent receivership” 
but with a “friendly receiver.’’°4 And to calm the fears of reorganizers 
who were still involved in equity receiverships, Judge Woolsey in Jn re 
Paramount Publix Corp.?% stated “The familiar cry of collusion in a con- 
sent receivership is advanced here, but, as usual, it had not any merit.’ 

The federal courts had developed the devices of a hearing on the fore- 
closure decree, an upset price, hearing on the date for a sale, and on the 
confirmation of the sale, as a means of controlling, to some extent, re- 
organizations before them. The state courts had been more reluctant to de- 
velop their equity jurisprudence. The passage of federal reorganization 
laws threatened to put all reorganizations of any importance into federal 
courts. The federal courts commented on the defects in the state court’s 
procedure. One federal court spoke of ‘“The state courts being somewhat 
restricted in making effective proposed reorganization when confronted 


21 Td. at 515, note 7. 
292 54 F. (2d) 497 (C.C.A. 2d 1931). 293 61 F. (2d) 941 (C.C.A. 2d 1932). 


294 In re Insull Utility Investments, 6 F. Supp. 653 (N.D. Ill. 1933), aff’d in 74 F. (2d) 510 
(C.C.A, 7th 1935). 
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by minority opposition.’”*? This declaration brought the response from 
the state court that “equity powers of State courts are no more limited 
than those of Federal courts.’’** Jealousy made for progress. 

Indeed the early emergency days of the depression saw some of the 
state courts going farther than the federal courts ever had gone, and tak- 
ing a position from which the state courts themselves have since receded. 
In Suring v. Giese,2®® the Wisconsin court affirmed a decree which con- 
firmed a sale on condition that the plaintiff be denied a deficiency judg- 
ment. The court spoke approvingly of the power to refuse to confirm a 
sale altogether, when inadequacy of the price is coupled with an emergency, 
such as the economic crisis, which prevents competitive bidding. It also 
spoke approvingly of the power to set an upset price and elsewhere in 
the opinion stated that “future or potential value . . . may legitimately 
be taken into account.” The Circuit Court of Cook County went even 
further and expressly forbade the mortgagee from foreclosing until eco- 
nomic conditions changed.3°° In a somewhat less radical case, the New 
York Supreme Court of Chautauqua County set an upset price for the 
protection of guarantors; it stressed abnormal conditions as the justifica- 
tion for the exercise of the power.** The New Jersey courts in the early 
days of the depression went far towards withholding confirmation until 
the fair value was credited on the decree, remarking that “such a sale is 
no longer of any protection to the mortgagor. His shield has been con- 
verted into a sword to be used against him.”3” 

These were innovating cases for the state courts in that they recognized 
that the devices of refusal to confirm and the upset price might be used 
by them. But they were more radical in their use of the economic crisis 
as the reason for refusal to confirm or for setting an upset price. And the 
implication of the Giese case was that the fair value which would be re- 
quired was not the fair value during depression times, but under normal 
conditions. Such a doctrine was clearly only an emergency doctrine. 
These courts soon receded to the position that if the bid were fair under 
the state of the market at the time the bid was made then the sale would 


297 In re Knickerbocker Hotel Co., 81 F. (2d) 981 (C.C.A. 7th 1936). 
29§ Levy v. Broadway-Carmen Bldg. Corp., 366 Ill. 279 (1937). 
299 210 Wis. 489, 246 N.W. 556 (1933). 
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have to be confirmed. The Wisconsin court receded in Kremer v. Rule 
and Weiner v. Uthus.** In the first case it refused to consider the market 
value of the premises at some remote time in the past, and said that it 
was looking for real value at the time of the sale. In the latter case the 
court remarked that “an emergency is not a fairly permanent condition 
of affairs’, and held that a bid should be confirmed when it is not so low 
as to shock the conscience of the chancellor, and ‘‘only represents a dis- 
agreement as to present value.’”’ The Illinois Appellate Court*> reversed 
the extremely radical decision of the Cook County chancellor to forbid 
foreclosure until economic conditions changed. The New York courts, 
after establishing their inherent right to refuse confirmation, stated that 
all that was desired was a normal bid under the conditions then prevail- 
ing.* The idea of a general court-imposed moratorium was disavowed; 
“to this court the sleeping of causes is as unthinkable as the sleeping of 
judges.”3°? The New Jersey court denied that the depression was any 
defense to stay a foreclosure action.3°* 

But the importance of these early decisions should not be denied. At 
the beginning of the depression the Illinois Supreme Court had said that 
the chancellor had no power to fix an upset price.*°? At the end of the 
depression the same court announced with considerable eloquence that 
the inherent power of the court of equity was such that the chancellor in 
the proper exercise of his discretion could set an upset price.**° The prac- 
tice of the state courts in debtor relief cases had its effect on the creditor 
relief situation. The example of federal legislation and the jealousy of 
the state courts towards the federal courts were contributing factors. Thus 
the Illinois court in 1936 for the first time recognized that it had jurisdic- 
tion over the plan of reorganization.*“ It recognized that it was impos- 
sible to determine whether the bid of the majority committee was fair 
without first determining whether the plan offered to security holders by 
the committee was fair. 

The court’s jurisdiction over the plan thus came to be recognized in 


5°3 216 Wis. 331, 257 N.W. 166 (1934). 34 217 Wis. 56, 258 N.W. 358 (1935). 

3°S First Union Trust & Savings Bank v. Division State Bank, 272 Ill. App. 487 (1933). 
3% Monaghan v. May, 242 App. Div. 64, 273 N.Y.S. 475 (1934). 

3°7 Loma Holding Corp. v. Cripple Bush Corp., 147 Misc. 655, 265 N.Y.S. 125 (1933). 

3°§ Marneil Realty Corp. v. Twin Brook Realty Corp., 119 N.J.L. 205, 179 Atl. 110 (1935). 
3°9 Chicago Title & Trust Co. v. Robin, 361 Ill. 261, 198 N.E. 4 (1935). 

3 Levy v. Broadway-Carmen, 366 Ill. 279, 8 N.E. (2d) 671 (1937). 

3 First National Bank v. Bryn Mawr Bldg. Corp., 365 Ill. 409, 6 N.E. (2d) 654 (1937). 
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the state courts. While the more standard practice was for a majority 
or minority committee to intervene in the receivership and ask the court 
to pass on the plan, collateral attack was also allowed through an applica- 
tion in an independent proceeding for a restraining order to prevent the 
majority committee from consummating an allegedly unfair plan.* One 
New York decision, later reversed, went to the extent of removing the 
members of a bondholders’ committee.**3 An aid to the court’s jurisdic- 
tion was the desire of reorganizers to gain preliminary approval of the 
terms upon which certificates of deposit were to be issued, in order to 
gain exemption from registration of the certificates under the Securities 
Act.**4 Another factor was that when a house of issue was in receivership 
the court gained control over the lists of security holders which the house 
had. When these lists were of security holders of other debtors in re- 
organization, the court could deny or grant access to these lists as a 
means of preferring or discouraging plans of reorganization of the other 
debtors, and thus exercise indirect control over them.’ Judge Mack simi- 
larly used his position to gain the organization of bondholders’ committees, 
which would be willing to submit disputes to impartial arbiters, the con- 
sent of the arbiter to be required before any action possibly detrimental 
to security holders could be taken.*® 

A depression phenomenon was the renewed interest in trustee purchase. 
Many trust indentures give the trustee under the indenture power to 
purchase at the foreclosure sale for the benefit of all bondholders. Under 
these circumstances the trustee will not be required to pay cash save for 
the expenses of the sale, and any claims prior to those of the bondholders. 
There can be no dissenters. Trustee purchase, when allowed, was one way 
through which the court could gain jurisdiction of the plan. The trustee 
holding the property for all the bondholders would be under the power 
of the court. The property could be operated during this period by the 
trustee, and a plan of reorganization could be worked out under the 
supervision of the court. It was extremely questionable whether a trustee 
might purchase, however, if there were no express provision in the inden- 

3 Bergelt v. Roberts, 258 N.Y.S. 905, 258 N.Y.S. 1086 (1932); see also Rice v. Pounds, 
274 N.Y.S. 637 (1934). 
3 Harrigan v. Pounds, 147 Misc. 666, reversed in 265 N.Y.S. 676 (1933). 


3"4 See Fortas, The Securities Act and Corporate Reorganization, 4 Law and Contemporary 
Problems 218 (1937). 


#5 See Clinton Trust Co. v. 142-144 Joralemon St. Corp., 269 N.Y.S. 437 (1934). 


#6 See Report of the Securities and Exchange Commission, Part III, Committees for the 
Holders of Real Estate Bonds, appendix B (1936). 
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ture giving him the power to do so. The Pennsylvania court in the classic 
case of Nay Aug Lumber Co. v. Scranton Trust Company, held that the 
power to purchase might be implied ;**7 but the case was not followed in 
most jurisdictions.*** And no court had ever held that the trustee, in 
the absence of a direction from the court, would be under a duty to pur- 
chase. But the Illinois Appellate Court in Straus v. Chicago Title and 
Trust Company not only held that the trustee might be ordered to pur- 
chase, but said that he had an implied duty to do so.3*° If the Siraus case 
had remained as the law of the state, it would have upset reorganization 
practice completely, since committees, which had worked out plans of 
reorganization, would have no assurance that the trustee and the court 
would use that plan; nor would it be clear that committees under such 
circumstances would receive fees or expenses for the work they had done. 
In effect the Straus case was later overruled, although the court attempted 
to distinguish it on the basis that in the Straus case the indenture specifi- 
cally gave the trustee the power to purchase.” The development of the 
court’s jurisdiction over the plan made trustee-purchase less important, 
and it was not a vital issue during the last stages of the depression. 

The last days of the depression indicated that trustees under indentures 
and committee members might be held to greater liability than they had 
been in the past.3* Both trustees and committee members have insulated 
themselves in the past by broad exculpatory provisions. These provisions 
were usually effective.** But the impact of legislation and the general 
reform movement is such that trustees who authorize the substitution of 
worthless securities,**3 or who collect their own debts ahead of the debts 
of the security holders*** may well be held liable in the future. The indica- 
tion is clear, also, that committee members who buy securities from bond- 
holders on the basis of special undisclosed knowledge may be held liable.*5 

#7 240 Pa. 500, 87 Atl. 843 (1913). 

3*8 See Werner, Harris & Buck v. Equitable Trust Co., 85 F. (2d) 513 (C.C.A. roth 1929). 

#9 273 Ill. App. 63 (1933). 


32 Chicago Title and Trust Co. v. Robin, 361 Ill. 261 (1935); Chicago Title and Trust Co. 
v. Bamburg, 361 Ill. 291 (1935). 


3 Hazzard v. Chase National Bank, 159 Misc. 57, 287 N.Y.S. 541 (1936); Starr v. Chase 
National Bank, N.Y. L. J. Sept. 21, 1936, p. 771, col. 6; First Trust Co. of Lincoln, Neb. 
v. Ricketts, 75 F. (2d) 309 (C.C.A. 8th 1934). 


32 See Posner, Liability of the Trustee under the Trust Indenture, 42 Harv. L. Rev. 198 
(1928). 

33 The Hazzard case, note 321 supra. 

34 The Starr case, note 321 supra. 


#5 Nichol v. Sensenbrenner, 220 Wis. 165, 263 N.W. 650 (1935). 
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THE EVILS OF REORGANIZATION; PROPOSED 
FEDERAL LEGISLATION 

The problem of reorganization is primarily a problem of how a failing 

debtor may be made economically sound and at the same time the rights, 

insofar as they exist, of the creditors and stockholders be preserved under 


a fair arrangement. The result of a reorganization then should be a plan ~ 


which is both fair and economically sound. If the final plan is not fair, 
there is less justification for preventing individual creditors from gaining 
preferences for themselves by their separate attacks upon the property. 
If the plan is not economically sound, the plan will be short lived; the 
evils which were at work to cause the old failure continue at work to 
cause a recurrence. In the United States, the problem of reorganization 
was not always recognized in the terms we have just stated. The history 
of the equity receivership as applied to reorganization was, for much of 
the time, the history of receiverships and foreclosures leading to supposed- 
ly fair judicial sales. But the symbols finally molded themselves, so that 
whatever usefulness they had lay in their flexibility as devices in the hands 
of a court, which wished to guide the reorganization into a fair and eco- 
nomically sound plan. 

The problem of course has many aspects. At the outset reorganizers 
were faced with the difficulty of gaining a single forum in which the re- 


-_— 


organization might be carried out. Equity receiverships required ancil- | 


lary receiverships in every jurisdiction where the debtor had property. 
In bankruptcy proceedings, the separate ancillary proceedings followed 
as of course,#° but were nevertheless necessary, and the court had sum- 
mary jurisdiction only over property of the debtor which was in the debt- 
or’s possession. The federal reorganization statutes have supplied the 
remedy. Indeed, they may have gone too far, because the control of the 
reorganization court today is so great that there may be statutory power 
which would authorize the trial of in personam actions in the reorganization 
court at great expense and inconvenience to third persons.**?7 Reorganizers 
were also confronted with the problem of gaining a binding adjudication 
as to the reorganization which they had perfected. This difficulty had 
never been completely vanquished. The reorganization statutes, how- 
ever, give the court the jurisdiction to effect a binding decree on the ac- 
cepted plan. Thus the reorganizers’ problem as to a forum in which re- 


3% § 2 (20) of Bankr. Act. 


327 See Thomas v. Winslow, 11 F. Supp. 839 (N.Y. 1935); but see Foust v. Munson Steam- 
ship Lines, 57 S. Ct. 90 (1936). 
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organization may be completed finally and in one proceeding has been 
solved. 

Probably the most pressing problem which confronted reorganizers was 
the necessity under the reorganization law in the United States to pay 
cash to the dissenters. This leads to several difficulties. In the first place 
there was the theoretical difficulty of determining how much a dissenter 
should get before the sale would be fair. In the second place there was 
the practical difficulty that if the dissenter were to get too much, the 
reorganization might be impossible, and the position of the dissenters 
in reorganizations generally would become so attractive that future 
reorganizations be blocked. And in the third place this increased the 
necessity to raise cash, which in turn made the position of the stockholder 
who was willing to contribute cash much more important. The federal 
reorganization statutes have removed the necessity to pay cash to dis- 
senters. If the dissenters represent more than one-third of a class, it may 
be necessary under the federal acts to pay them the value of their claims 
in cash, but if two-thirds of any class have agreed to the plan of reorgani- 
zation, dissenters will be bound. 

The other problems of reorganization growing out of the central prob- 
lem of an economically sound and fair plan have not been solved by the 
developments in reorganization practice during the depression in the 
United States. Some steps have been taken towards their solution, how- 
ever, and proposed legislation now before Congress may do much to solve 
some of the difficulties. 

One problem which remains unsolved is the relative position which 
security holders should occupy after the reorganization has been effected. 
On one theory secured creditors are entitled to absolute payment before 
unsecured creditors are admitted.** A somewhat opposite theory holds 
that all creditors are entitled to a maintenance of their relative posi- 
tions ;** so that all creditors will be entitled to representation in the re- 
organized company, with the prior creditors having the prior right to 
income. In practice neither theory has been completely adopted. The 
situation has been complicated by the theory that stockholders are in a 
sense the debtor, and that to allow stockholders to participate before 
creditors are paid in full smacks of a fraudulent conveyance.**° On the 

#8 Frank, Some Realistic Reflections on Some Aspects of Corporate Reorganization 19 
Va. L. Rev. 698 (1933). 


39 Swaine, Reorganization of Corporations: Certain Developments of the Last Decade, 
27 Col. L. Rev. gor (1927). 


33° See Frank’s “Farmer Smooth” illustration in 19 Va. L. Rev. 541 (1933). 
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other hand, it is well known that under modern business conditions, stock- 
holders are investors just as bondholders are, and that a division which 
places stockholders into the class of owners as opposed to creditors is 
slightly unrealistic.*** Further, as the reorganization process has grown 
up stockholders are likely to have great control over the proceedings. In 
depression times there was sympathy for stockholders, equally if not more 
than for bondholders; and the theory that stockholders, more than any 
other class, would be willing to give new money as the price of their par- 
ticipation also increased the stockholders’ power over the plan of reorgan- 
ization. 

The problem of the relative position which security holders should 
occupy has never been squarely faced. Probably the theory that secured 
claims must be first paid off in full is the dominant notion, modified, it 
is said, by practical conditions.*3* Practical conditions required the in- 
troduction of stockholders, and the Boyd case required that intermediate 
classes be allowed to participate. The result then began to support a 
relative priority theory, but the amount of priority, which in dollars and 
cents was the important question, was never decided. During the depres 
sion, however, stockholders did not contribute cash assessments. Sav 
for their nuisance value, stockholders would have no right to participat 
in the reorganization of an insolvent corporation (insolvent in the bank 
ruptcy sense), if the theory of absolute payment to secured claiman 
were accepted. Nevertheless the reorganization acts are drawn so that 
while it is possible to omit stockholders entirely if the debtor is insol- 
vent,353 nevertheless there is no requirement that this be done; indeed, 
under the reorganization acts it was first argued that in no case might 
stockholders be entirely eliminated.**4 

The sacrosanct position which secured creditors occupy is due to the 
remedy of which they are supposedly deprived. If secured creditors have 
a right to have their security sold to pay their claims, then obviously 
creditors with secured claims should be able to insist that no one else 
participate in the security until the secured creditors are paid.**> It was 
this idea which found expression in the composition section of the bank- 


33" Isaacs, Business Security and Legal Security, 37 Harv. L. Rev. 201 (1923). 


332 Bonbright and Bergerman, Two Rival Theories of Priority Rights of Security Holders on 
Reorganization, 28 Col. L. Rev. 127 (1928). 


333 In re 620 Church Street Building Corporation, 57 S. Ct. 88 (1936) (insolvent in the 
bankruptcy sense). 


334 See In re Reading Hotel Corporation, 1o F. Supp. 470 (Pa. 1935). 
338 See Tennessee Publishing Co. v. American Nat. Bank, 57 S. Ct. 85 (1936). 
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ruptcy act prior to the depression. That section did not affect secured 
claims at all. And it is the same notion which says that if there is a judicial 
sale of the security free and clear of the lien of the creditor, then the lien 
should attach to the proceeds. The absolute theory of priority is the in- 
evitable result. The theory, however, is entirely unrealistic in the re- 
organization of a large company. Here the secured creditor only formally 
forecloses. Once it is admitted that the proceeding is primarily a reorgani- 
zation proceeding, and that it is always that, it becomes strange to talk 
\ of depriving a secured creditor of a right which he never exercises. The 
only right the secured creditor has is the right to participate in the plan 
of reorganization. The participation that the secured creditor should have 
cannot be determined by the right that he would have if there were no 
reorganization. Such a procedure is a reference to a nonexistent right, 
since there is always a reorganization. 

The confusion over the position the secured creditor should occupy is 
great. Section 74, the first depression arrangement statute, allowed se- 
cured claims to be extended but not reduced. In practical effect, an ex- 
tension is a reduction, and it is difficult to find a theoretical justification 
for one and not the other. The inability to reduce secured claims by any- 
thing other than an extension seriously impaired the usefulness of section 
74. It is therefore somewhat strange to find that in the proposed revision 
of the bankruptcy act now before congress, Chapter XI, which is in lieu 
of sections 12 and 74, appears without any provision for either the reduc- 
tion or extension of secured claims.*** The revision now proposed, there- 
™ fore, so far as section 74 is concerned, has adopted the theory that secured 
claims are sacrosanct and entitled to be paid off completely before other 
claims may be paid. On the other hand, the proposed revision has a 
special chapter dealing with real estate mortgages,’ and that chapter, 
which is applicable only to unincorporated debtors, allows secured claims 
to be reduced, and apparently makes only incidental provision for un- 
secured claims which, however, may also be reduced if two-thirds of 
the class accept. It is extremely difficult to find any justification for the 
position that secured claims may be reduced under the new Chapter XII, 
but that they may not be reduced under Chapter XI. And if the justifica- 
tion is that Chapter XI is intended for only mildly afflicted debtors, and 

336 Chapter XI of H.R. 8046, the proposed revision of the Bankruptcy Act, commonly 
known as the Chandler Bill. Chapter XI is of more importance than section 74 is, because 
under proposed Chapter X, which takes the place of 77B, a petition must state “the specific 
facts showing .... why adequate relief cannot be obtained under Chapter XI of this Act.” 
(Sec. 130). 

337 Chapter XII. 
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hence secured claims be not reduced, it is yet difficult to know why the 
rights of stockholders may not be changed under that chapter. 

Sections 77 and 77B of the bankruptcy act passed during the depression 
allowed the reduction of secured claims. But the position which claimants 
were to occupy in the proposed plan of reorganization was not made 
clear in the statute. It is probable that any plan which preserved the , 
relative position of the classes and has won the two-thirds approval of the 
secured class, no unusual factors being present, would be considered a | 
fair plan. But where the plan has not won the two-thirds approval of | 
the secured class, it has been suggested that the plan which does not pay 
off secured claimants in full will either be an unfair plan, or, if fair under | 
the act, that the act is unconstitutional since it takes away the security 
of the secured creditors without due process of law.*3* Such a view vi 
tenable, however, only on two grounds. The first ground would be that 
secured creditors are entitled to payment in full before anyone else is 
paid. But the acceptance of that ground would mean that even if two- 
thirds of the secured creditors approved the plan, the plan would be unfair 
or unconstitutional as to the remaining one-third.VThe second ground 
would have to hold that secured claims may be reduced only if two-thirds 
of the holders agree to the reduction. But it is difficult to see what magic 
lies in the two-thirds number. Indeed, section 74 allowed an extension 
of secured claims when there was only a bare majority in number and 
amount of all claimants, which might mean less than a majority of secured 
claimants. But, of course, in this respect section 74 might be unconstitu- 
tional. Nevertheless the question remains. Suppose a majority of secured 
creditors do approve, but forty per cent of the secured creditors are 
opposed. Upon what basis can it be said that plan is either automatically 
unfair or unconstitutional? 

The problem as to what position stockholders, unsecured creditors, | 
and secured creditors of differing rank should occupy in the reorganized | 
company presents a problem to which an answer will only set the outer 
limits of a fair plan. It may well be that it is impossible to determine by 
‘tule the participation which should be allowed these groups in every case. | 
It may well be that a rule of thumb should be established which will 
say, for instance, that secured creditors may not be reduced if two-thirds 
of them do not consent to the reduction. Such a rule would be based on ¥ 


338 See Matter of Tennessee Publishing Co., 81 F. (2d) 463 (C.C.A. 6th, 1936), aff’d 57 
S. Ct. 85 (1936), commented on in 34 Mich. L. Rev. 1201 (1936), 35 Mich. L. Rev. 654 (1937); 
Dodd, Reorganization Through Bankruptcy: A Remedy For What?, 48 Harv. L. Rev. r100. 
1132 (1935). 
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the idea that in most cases a plan which reduced secured claimants and 
did not win their two-thirds approval would be an unfair plan, and also 
partially on the idea that there is no absolute way of determining fair- 
ness, that fairness to a certain extent is a matter of majority rule. Whether 
the majority be placed at two-thirds or at a bare majority is a matter of 
expedience. It seems unfortunate to talk the language of unconstitution- 
ality. But it is clear that the two-thirds requirement is not the whole 
story, for it should be noticed that a determination that creditors may 
be reduced if two-thirds consent, is not a determination that all plans 
which do this and have a two-thirds consent are fair. All that we have 
is a determination that majority consent is one factor in determining 
fairness. And it should also be remembered that junior lienholders may 
be omitted from the reorganization if it is clear that they have no equity, 
and that no claimants inferior to them are permitted participation even 
though all of the junior lienholders oppose their exclusion.+*? 

But if majority consent is one factor in determining fairness, and per- 
haps the most tangible factor, then it must be assumed that the majority 
vote of each class participating, from whom a majority vote is required, 
represents the genuine desire of the majority. It must be a real election. 
The business situation is such, however, that it is very difficult to obtain 
a real election. 

Writers on reorganization refer to the “‘masterful” position of the com- 
mittee.4° From a business standpoint the masterful position is really that 
of the house of issue. It is the house of issue which is usually connected 
with the trustees under the indentures. It is usually connected with the 
agent for the debtor with whom funds for the payment of interest, prin- 
cipal, or sinking funds are deposited. The house of issue usually has some 
control over the debtor because it is the debtor’s banker; it may be the 
necessary underwriter for new issues of the debtor. As the financial insti- 
tution most closely related to the debtor, it is only natural that the house 
of issue should make loans to the debtor. When reorganization comes, it 
is usually the house of issue which organizes the committees for the se- 
curity holders. In a certain sense, also, the house of issue has control 
over the investors who often bought their securities because of the reputa- 
tion, advertising, or advice of the house of issue. The house of issue with 
its control over the trustees, the lists of security holders, the paying agent, 
the debtor, the committees, and the investors plays a dominant role in 


339 See note 261 supra. 
34° See Katz, Protection of Minority Bondholders, 3 Univ. Chi. L. Rev. 517, 521 (1936). 
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reorganization even though it is not a formal party to the reorganization 
proceedings. 

The control which the house of issue may exercise is easily illustrated. 
The house of issue through its control over the trustee can often regu- 
late the declaration of a default and the acceleration of the mortgage. 
It may thus control the time when reorganization proceedings are to be- 
gin. Under most indentures, a stated number of the security holders may 
compel action by the trustee, but the security holders may not know of 
the default; they will not know each other so that it will be hard for the 
required number to join together. Even with the required number mak- 
ing a request upon the trustee, action may be delayed if the trustee asks 
for indemnity for the costs of any steps it will have to take. Meanwhile 
the house of issue with its control over the lists of security holders may 
organize its own committees and begin soliciting deposits. Any rival com- 
mittee will be hampered because it does not have a list of security holders; 
it does not have the prestige of the house of issue; and the house of issue 
which has been able to begin organizing first will now be in a position 
to hurry the reorganization proceedings through its control over the trus- 
tee. Security holders who have deposited with the house of issue’s com- 
mittee may, of course, withdraw, but only on the payment of a cash assess- 
ment. 

The house of issue through its control over the trustee and the paying 
agent may prevent defaults in the payment of interest from becoming 
known by advancing the money for such payments itself. Such advance- 
ments may be made because of the charitable inclinations of the house of 
issue; more often not. Concealing a default in this manner allows the 
house of issue to empty its shelves of any hitherto unsold securities of the 
issue.** Because of its advancements the house of issue becomes a credi- 
tor of the debtor, if it already is not. The claim which it has is arguably 
on a par with the claims of bondholders, perhaps better, but in any case 
it can be liquidated by the acceptance by the house of issue of a second 
mortgage on the debtor’s property. When this mortgage is foreclosed, 
the house of issue emerges as the owner of the equity. As the equity 
owner, or as a creditor in any capacity, the house of issue is deeply inter- 
ested in the plan of reorganization. It is interested anyway because it 
gains power by control over the board of directors of the new company, 
for which it expects to act as banker. It can gain this control by desig- 

34 See Report on the Study and Investigation of the Work, Activities, Personnel and Func- 


tions of Protective and Reorganization Committees by the Security and Exchange Commis- 
sion (Part III, 1936) 17. 
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nating the voting trustees for the stockholders of the new company, or 
by aiding in the selection of the new directors. The plan which the house 
of issue proposes through its committees can be aided by the inaction of 
the trustees under the indentures, or directly by the active aid of the 
trustees in favoring the plan, or indirectly through letters sent to security 
holders. If the house of issue is in any doubt as to its ability to collect 
debts owed to it by the debtor in the plan of reorganization, it may be 
able to use its control over the trustee to permit substitution of collateral 
under the indenture in order to free assets of the debtor from which the 
house of issue may collect its debt. By delaying foreclosure or the trus- 
tee’s intervention in a pending receivership proceeding, it can keep rents 
and profits from inuring to the benefit of the security holders. 

A committee chosen by the house of issue to represent security holders 
may actually attempt to work out a plan of reorganization in line with 
the best interest of the security holders. The reputation of the house of 
issue is said to be at stake. But a house of “interest”? whose interests 
conflict with the security holders its committee represents is in the posi- 
tion of an arbiter of its own claims and hopes for the future. Further 
when the house of issue has organized many committees to represent 
security holders who have interests adverse to each other it is difficult 
to expect these committees, answerable to the same institution, to work 
at cross purposes. 

The house of issue, however, is not the only villain of the piece. A 
dying corporation attracts many kinds of people, some, but not all, phil- 
anthropically inclined. Outsiders, owning no securities or very few, may 
organize committees which will gain sufficient deposits to become either 
masters of the situation or at least to have a considerable bargaining power. 
An outside group, whatever its original motives may be, will soon see 
the possibility of controlling the revised corporation.’ The house of issue 
may be destroyed as a factor in the new corporation, but a new house 
of issue is substituted in its place. This may be justified on the theory 
that the spoils of reorganization should not stay in one place for too long 
a time. It is doubtful whether it can be justified on the theory that 
security holders gain better representation. 

The fact that security holders are not adequately represented by their 
committees is in part the fault of the security holders. The democratic 
process always requires responsibility and intelligence on the part of the 


3# As for instance the Fortington Group in the reorganization of Paramount Publix Cor- 
poration. See Report on the Study and Investigation of the Work, Activities, Personnel and 
Functions of Protective and Reorganization Committees by the Security and Exchange Com- 
mission (Part I, 1937), 12. 
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voters. It may be that the only answer to this portion of the problem is 
the greater education of security holders. Organizations for the education 
of security holders, it has been suggested, might perform a useful func- 
tion. Section 77 of the bankruptcy act dealing with railroad reorganiza- 
tion tried to meet this problem in two ways. \(1) It required the Interstate 
Commerce Commission and the court to pass on the fairness of the plan 
before the plan was submitted to the vote of the security holders. This 
prevents the court from approving a plan of reorganization merely be- 
cause security holders have already apparently approved it. This limits 
the democratic process and assumes that the court or the Interstate Com- 
merce Commission can recognize fairness or unfairness in a way which 
the security holders canno{: (2) Section 77 also outlaws committees, save 
those composed of only twenty-five security holders, without the approval 
of the Interstate Commerce Commission.*4** But it does not indicate what 
rules the commission is to make for proper committees, and it gives the 
large institutional investors an advantage in that they may organize into 
groups of twenty-five and have great power. Section 77 also gives the 
court the power to ignore security holders’ votes against a plan when 
it believes those votes not to have been “reasonably justified.” 

Section 77B on the other hand retained the old procedure of having 
security holders vote first, although it, together with section 77, gives 
the court power to pass on deposit agreements and to ignore any unfair 
provisions, and the effect of the Securities Act has been to promote de- 
posit agreements which do not attempt to bind depositors to an un- 
announced plan. 

A further difficulty with the democratic process as applied to reorgani- 
zations is that the interests of all the voters are not the same. The division 
into classes for the purposes of voting has never been clearly defined. The 
house of issue owning a claim as an unsecured creditor possibly ought to 
be treated differently either in the plan of reorganization or in the voting 
than other unsecured creditors. Its treatment on voting would not neces- 
sarily be dependent upon its treatment in the plan. But at present it is 
impossible to tell upon what basis a division into classes for the purpose 
of voting is to be made. c 

The economic and fair plan which is the object of reorganization ap- 
parently is something more than the proper exercise of the democratic 


343 This is the thesis of Reis, False Security (1937). 


3438 Note the protective committee for the first and refunding mortgage and certain deben- 
ture securities allowed by the Commission in the reorganization of the New York, New Haven 
and Hartford Railroad Co., New York Times, Jan. 16, 1938, Financial Sec., p. 1. 


—_—— = 
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process among security holders. The reorganization acts all require the 
court to find the plan fair and feasible. Indeed the tendency is clearly 
towards having the court exercise its judgment quite apart from whatever 
wishes the security holders may have expressed. This assumes that the 
court will be able to know a fair and feasible plan when it sees one. But 
the reorganization acts do not instruct the court. 

An economically wise and a fair plan would seem to contain the follow- 
ing things{ (1) the relative priority between the classes of security holders 
should be maintained as a minimum, while in cases of extreme insolvency, 
the complete elimination of stockholders or creditors of a lower order is 
possible; it would usually be better to permit participation, even though 
the right given may only be a right to purchase stock;((2)) the removal 
of inefficient management, the punishment of fraudulent management; 
(3) @ capital structure which will not mislead security ,helders and will 
allow the new corporation to operate most efficiently ;\(4) the direction 
of the activities of the new company into economically sound fields. The 
result of such a plan will be that security holders, having been allowed to 
vote, and having had their rank preserved will feel satisfied. The future 
of the new company of course depends on efficient management. For 
the sake of the new company, both by way of revenue and example, 
fraudulent old management ought to be disgraced and sued. In order 
to provide sufficient cash leaway for operation and to prevent untimely 
defaults, the new capital structure should be molded to the demands of 
the new company. Its securities ought not to be misleading, if the demo- 
cratic process in investments is to be made intelligible. This would elim- 
inate debentures with negative pledge clauses of doubtful validity. While 
the future direction of the company may be left to an able management, 
the reorganization period ought to expose uneconomic activities which 
may be eliminated. 

The reorganization acts have only partially placed the problem of the 
fair plan in this light before the court. It may be assumed that in general 
the relative priority will be maintained in any plan found to be fair by 
a court. But this is a minimum requirement and an admission that a 
plan which meets this minimum requirement should be the result of a 
struggle between classes fairly fought. This means that security holders 
must be made active and must be fairly represented. Section 77B does 

little to promote their activity and fair representation. Section 77 which 
deprives security holders of the right to solicit and vote until the plan 
has been passed upon by the court would seem to dampen the enthusiasm 
of security holders. The ability of security holders to be heard during 
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the proceedings is helpful. The ability of the court to gain the list of 
security holders from the house of issue under section 77 weakens the 
house of issue’s dominant position and makes for fairer representation. 
Section 77 in making the appointment of a trustee mandatory, and in 
prescribing trustee qualifications has done much towards the discovery 
of previous fraudulent practices on the part of management,'** and should 
often lead to the removal of the old, and the installation of more efficient, 
management. But the appointment of a trustee is not mandatory under 
section 77B. Further, under section 77, the Interstate Commerce Com- 
mission is also required to find that the plan is compatible with the public 
interest. This should include a wise capital structure, and one not mis- 
leading to security holders. But there are no similar requirements in sec- 
tion 77B. 

The problems of reorganization may be thought to be in part insoluble. 
Perhaps they may be resolved only by treating reorganization as basically 
a struggle between conflicting interests. In a world in which the competi- 
tive system exists to some extent throughout the whole economic order, 
it would be naive, perhaps, to assume, that competition can be avoided 
in a matter so essentially a part of the economic order as the rehabilitation 
of debtors and the protection of creditors, stockholders and outsiders in 
their scramble for what is, in a sense, a pirates’ treasure washed up on 
the shore. But throughout the whole economic order, it is increasingly 
recognized that there is such a thing as fair and unfair competition. Make 
the competition fair,—that is the problem of those who would attempt 
to better reorganization practices. Apparently such was the aim of the 
framers of the Chandler** the Lea and the Barkley bills.*4 

The Chandler Bill attempts to deal with straight bankruptcy and re- 
organization. The latter problem is handled in three chapters of the pro- 
posed revision of the bankruptcy act. Chapter X deals with corporate 
reorganization and is thus a rewritten section 77B. Chapter XI deals with 
arrangements and is the section 12 of the present bankruptcy act, dealing 

344 See 47 Yale L. J. 285 (1937). 


345 H.R. 8046. This was introduced on July 28, 1937. An earlier draft, H.R. 6439, was in- 
troduced on April 15, 1937. Prior to that, there had been two earlier drafts, H.R. 12889, on 
which there were amendments proposed by the National Bankruptcy Conference, introduced 
May 28, 1936, and H.R. 10382, on which hearings were held in March and April, 1936. 

34 H.R. 6968, Committee Print No. 2, July 29, 1937. This is a revision of the Bill as intro- 
duced on May 11, 1937. 

3447S. 2344, Committee Print No. 3, June 29, 1937, printed in Regulation of Sale of Secur- 
ities, Hearing Before a Subcommittee of the Committee on Banking and Currency, United 
States Senate, page 196. There were two prior Committee prints: Committee Print No. 1, 
May 6, 1927, Committee Print No. 2, June 10, 1937. 
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with compositions, and section 74, dealing with the reorganization of 
individual debtors, rewritten. Chapter XII deals with real property ar- 
rangements, of unincorporated debtors, and as such is entirely new, al- 
though, as will be seen, it is a combination of the present section 74 with 
some of the aspects of 77B. There is, in addition, a fourth chapter, which, 
however, deals with the special problem of wage earners’ plans. The 
Chandler Bill does not affect present sections 77, railroad reorganization, 
75, agricultural compositions and extensions, and 81, 82,83 and 84, munic- 
ipal debt readjustment. 

Section 77B is recast very much along the lines of section 77. The ap- 
pointment of a disinterested trustee will be mandatory if the certain 
indebtedness of the debtor is $250,000 or more,4* the court will pass upon 
the plan before security holders vote* and before committees are allowed 
to solicit deposits.*°° Committees representing more than twelve security 
holders are required to file statements, which are to include a copy of 
the deposit agreement, the history of the organization of the committee, 
a statement of the securities owned by the organizing institution or per- 
son behind the committee, and the claims of the committee members.** 
Before security holders may vote on the plan, the plan must be submitted 
to the Securities and Exchange Commission for a report if the debtor 
has an indebtedness in excess of $3,000,000, and may be submitted if the 
indebtedness is less.*** The plan when submitted to security holders has 
with it the report of the Commission, if any report is made.*53 This pro- 
vision differs from section 77 in that the report of the Securities and Ex- 
change Commission is only advisory ;*4 it will serve to clarify the issues 
on which security holders are voting. The plan itself is to be drawn up 
by the trustee if a trustee is appointed.**> In this respect the proposed 
chapter is entirely different than any of the other federal reorganization 
acts. In those cases where the appointment of a trustee is not mandatory 
and the debtor is continued in possession, plans may be filed by (1) the 
debtor, (2) any creditor or indenture trustee, (3) any stockholder, if the 
debtor is not found to be insolvent, (4) a disinterested person who has 


348 § 156 of H.R. 8046 hereafter referred to as ‘Chandler Bill.” 
349 § 174; for confirmation of plan see § 221. 
3s° § 176. 3st § 212, 


38? § 172. The S.E.C. is given broad powers as to notice and hearing. See §§ 265, 208, 173, 
161. 


383 § 175(3). 354. § 172. 


385 § 169. An examiner may be appointed, where the debtor is continued in possession, to 
prepare a plan, report on the debtor, examine witnesses, etc. See §§ 168, 167. 
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been appointed by the court as examiner to prepare and file a plan.3* 
The chapter as found in an earlier draft, required a sinking fund or some 
other method for the retirement of obligations with a maturity of more 
than five years; this is now only discretionary.**? The chapter also gives 
greater power to the indenture trustee for representation of security 
holders.35* 

The proposed section increases to $5000 the amount of claims which 
three creditors must possess before they can file an involuntary petition, 





but it removes the requirement that this amount must be above the | 


security held by them.*%* It also allows creditors of the debtor’s property 


to file. It retains the requirement that petitioning creditors must either 


prove an act of bankruptcy or the pendency of a bankruptcy proceeding 
or equity receivership.* But it clarifies bankruptcy proceeding to mean 
where the debtor was adjudged a bankrupt,** and it broadens the mean- 
ing of equity receivership to include the appointment of a receiver in a 
foreclosure proceeding and to include a trustee in possession under an 
indenture.** Insolvency either in the bankruptcy or equity sense is pre- 
served as the basis of jurisdiction in any case.**? The act broadens the 
powers of the court to obtain the lists of security holders; to impound such 
lists; and to open them for inspection upon such terms as it may pre- 
scribe,>** thus adapting devices developed in receivership proceedings by 
Judges Lockwood and Mack. The qualifications for trustee are more 
stringent than those under section 77. They are calculated to separate 
the trustee from the debtor, stockholders, creditors, and underwriters.** 





386 § 170. 387 § 216 (9). 


358 See § 126 (file petition), § 144 (file answer), § 170 (may prepare plan), § 198 (may file 
claims), § 242 (specific provision for compensation). There are various provisions requiring 
notice to the indenture trustee. §§ 190, 178, 171, 247. See also §§ 166, 197, 206, 207. The 
court likewise has greater control over the trustee under the indenture. See §§ 227, 213, 212, 
ait. 


359 The claims must be “liquidated as to amount and not contingent as to liability.” An 
indenture trustee may file a petition without other creditors joining with him. § 126. 
360 § 131 (1) and (2). 3 § 131(1). 

3 § 131(3), and (4). This last subdivision provides: “that a proceeding to foreclose a mort- 


gage or to enforce a lien against all or the greater part of the property of the corporation is 
pending.” 


33 § 130(1). Every petition must give “the status of any plan of reorganization, readjust- 
ment, or liquidation affecting the property of the corporation, pending either in connection 
with or without any judicial proceeding.” § 130(6). 

364 §§ 164, 165, 166. 


3s § 158. The trustee may not be a creditor or stockholder, or underwriter of outstanding 
securities, or within 5 years have been the underwriter of any securities of the debtor. He may 
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The act requires the plan to include provisions as to the selection of the 
new directors and any voting trustees.*%* The court’s jurisdiction over 
fees is somewhat broader than at present and a specific provision requires 
that no compensation or reimbursement be given to a committee, at- 
torney, or other person, acting in a representative or fiduciary character, 
who bought or sold claims or shares of stock after the proceedings be- 
gan.3°7 
The proposed recasting of section 77B thus clarifies the present section 
to meet many of the objections made by courts, and it adopts the advances 
_made by the present amended section 77. It may be expected that the 
{ court will gain greater control over the plan of reorganization through its 
control over a disinterested and active trustee. But it may be questioned 
whether the effect of having the trustee draw up the plan of reorganiza- 
tion is wholly to the good. No plan can be satisfactory to all elements. 
It is sometimes desirable to allow these elements to propose their own 
plans first, and then through the ensuing struggle work out a compromise. 
The position of the Securities and Exchange Commission would seem 
very advantageous to such an end. But once the security holders feel 
that the plan upon which the Commission comments is not their plan, 
they are likely to be dissatisfied. This may be partially corrected by 
allowing all security holders to present suggestions to the trustee.** It 
might have been better for the court to appoint a representative for each 
major class of security holder when the investments are sufficiently large. 
Chapter X differs from old section 74, which it displaces, in that it 


not be or have been within two years a director, officer, employee, or attorney of the debtor 
or underwriter. These prohibitions also apply to the attorney for the trustee except in special 
cases. § 157. 

# § 220(11); § 221(s). 

7 § 249. [The April 15 draft of the Chandler Bill, H.R. 6439, included “in contemplation 
of such proceeding.” § 12, II e(9).] See §§ 242 to 250 for the fee provisions. §§ 244 and 258 
deal with the problem of compensation for services rendered in prior proceedings. 

Note the Act of August 25, 1937, 28 U.S.C.A. § 572A, which provides in part that “it shall 
be unlawful for any party in interest or any attorney for any party in interest, in receivership, 
bankruptcy, or reorganization proceeding, in or under the supervision of any court of the 
United States, to enter into any agreement, written or oral, express or implied, with any other 
party in interest, or any attorney of any other party in interest, in such proceeding for the pur- 
pose of fixing the amount of the fees or other compensation to be paid to any party in interest, 
or any attorney of any party in interest.’”’ Section b provides that it shall be unlawful for the 
judge to approve the payment of a fee set by an unlawful agreement. It is not clear what effect 
this Act will have on agreements to have the fee set by an impartial arbiter, such as the Securi- 
ties and Exchange Commission. 

38 § 167(6): The trustee “shall give notice to the creditors and stockholders that they may 
submit to him suggestions for the formulation of a plan, or proposals in the form of plans, 
within a time therein named.” See also § 169. 















BANKRUPTCY AND REORGANIZATION 419 


is now applicable to corporations, and in that secured claims may not 
even be extended. The only one who may submit a plan under Chapter 
XI is the debtor. This is somewhat anomalous in that Chapter XI, old 
section 77B, tends to take away from the debtor the power to propose 
a plan.” Moreover, there is no indication under Chapter XI of how 
stockholders are to operate and whether they shall vote on the proposed 
plan which the debtor submits. The plan to be proposed does not include 
a change in the rights of stockholders," although it seems that any com- 
plete readjustment, even if it did not affect secured claims might well 
effect such a change. Unlike old section 74, proposed Chapter XI does 
authorize class voting, but apparently the division into classes must be 
based on the treatment accorded creditors in the plan.’ The section 
does not mention committees nor trustees under indentures, even though 
both of these exist for unsecured creditors.*77 The appointment of a re- 
ceiver is still not mandatory.74 While the court is to pass on the fairness 
of the plan,375 the section has a provision which might be interpreted to 
make court approval automatic if all the unsecured creditors agree to 
the readjustment.’”° Before a petition under Chapter X (old section 77B) 
may be filed in good faith it will have to be shown that adequate relief 
could not be obtained under Chapter XI.377 On the other hand, there is 
no longer any good faith requirement under Chapter XI.57* An additional 
peculiarity of Chapter XI is that only claims provided for in the plan 
39 § 306(1): “‘ ‘Arrangement’ shall mean any plan of a debtor for the settlement, satisfac- 
tion, or extension of the time of payment of his unsecured debts, upon any terms... . . - 


37° And, furthermore, the first draft of the Lea Bill, H.R. 6468, provided in § 11 that “A 
reorganization plan may be deemed to be improperly proposed . . . . (2) if any person who is 
directly or indirectly proposing such plan or causing the same to be proposed is the issuer. 


” 


3 § 257. 37 § 351. “For the purpose of the arrangement and its acceptance.” 


373 It does mention committees of creditors in §§ 337(2), 338, 327, but the reference is to 
§ 44b which “provides for the appointment by the creditors at their first meeting of a commit- 
tee of not less than three creditors to consult with and advise the trustee in connection with 
the administration of the estate.” (Report No. 1409, 75th Cong. Ist Sess. (1937), 11.). 

374 § 332. Although if a trustee in bankruptcy has previously been appointed, the court 
must continue such trustee in possession. 

375 § 366. 

3% § 361. The court must be satisfied that the arrangement and its acceptance are in good 
faith and have not been made or procured by any means, promises or acts forbidden by the 
Act. This is different, however, than a finding that the plan “‘is fair and equitable and feasible,” 
required under § 366(3). 

377 § 130(7). 

378 § 323. But the petition must set forth the provisions of the arrangement proposed by 
him. 
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are to be discharged,3”® but it is also provided that the plan is to be 
binding on all claims whether they are provided for in the plan or not.3*° 
This seems to be clearly an error in draftsmanship.5** The act requires 
the deposit of money necessary to pay all debts having priority before 
confirmation of the plan.3* 

+ Chapter XII is applicable to holdings of real estate or chattels real; 

~ it allows secured obligations to be altered or modified.**3 It is only ap- 
plicable to unincorporated debtors and the arrangement which may be 
proposed must modify the rights of secured creditors ;3*4 nevertheless the 
definition of creditors includes unsecured creditors,3*5 and the arrange- 
ment “‘may provide for treatment of unsecured debts on a parity one 
with the other, or for the division of such debts into classes and the treat- 
ment thereof in different ways or upon different terms.”’3** The chapter 
fails to define what is a real estate or chattel real holding for its purposes. 
Otherwise the chapter generally follows the pattern set by the present 
section 77B, except that the creditors may not file a petition.**? The 
debtor is required to propose an arrangement in his petition.*** Creditors 
who have claims against the property may propose an arrangement, 
which has been accepted by 25 per centum in amount of some class of 
creditors and 10 per centum in amount of the claims of all creditors.5*® 
The court has control over fees;3*° the appointment of a receiver is per- 
missive.” 

The proposed bankruptcy act also includes a Chapter XIII, under 
which wage earners may offer a plan of composition or extension to their 
creditors. The chapter does not affect claims secured by real estate or 
chattels real.’ It may not affect secured creditors unless they consent.3% 


379 § 371. 380 § 367. 
38 It may be possible to reconcile these provisions, but the provisions are not clear. 
38 §§ 337(2), 361. 


383 § 406(1) “ ‘Arrangements’ shall mean any plan altering or modifying the rights of cred- 
itors or of any class of them, holding debts secured by real property or a chattel real of which 
the debtor is the legal or equitable owner.” 


384 Tbid. 

385 § 406(5) and (2). 387 § gar. 

38 § 461(3). 388 § 423. 

389 § 466. This section speaks of debts of creditors; obviously claims is intended. 
39° §§ 491, 492, 493, 494, 495, 499, 497, 498. 

3 §§ 432, 437(1). 

39? § 606(1). 


393 § 652(1); of. § 646(2), which is somewhat misleading in stating that a plan “may include 
provisions dealing with secured debts severally, upon any terms.” 
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It is puzzling to understand the psychology of the draftsmen who felt 
(1) that secured creditors of a corporation could not be dealt with under 
Chapter XI, but they might if the corporation is sufficiently sick to come 
under Chapter X; (2) that secured creditors with claims against real 7 
property of an individual debtor could be scaled down, while secured 
creditors of a corporation which owns real property may not be scaled — 
down, unless it can proceed under Chapter X; (3) that unsecured creditors 
of a corporation obliged to proceed under Chapter XI may have their 
claims reduced, but that no provision need be made for arranging claims 
of stockholders—the “‘sacredness”’ of security is turned topsy turvey; and 
(4) that an individual debtor may scale down claims against his real prop- 
erty, while a wage earner’s rugged morality must be protected against 
such demoralizing arrangement practice. But, of course, they might be- 
lieve that a debtor who is a freeholder ought to receive much kinder treat- 
ment than a mere wage earner. 

Other legislation has been introduced in Congress which if enacted 
might result in more sweeping changes in reorganization practice than 
the revised Chandler Bill. In particular, the Committee Act of 1937,3% 
known as the Lea Bill, and the Trust Indenture Act of 1937,39° known as 
the Barkley Bill, would do much to avoid the possibility of conflicting 
interests arising to mitigate the effectiveness of the representation of 
security holders by committees, or by trustees under indentures. The very 
presence of the Lea Bill is some indication that despite the provisions 
under Chapter X of the Chandler Bill forbidding the solicitation of ac- 
ceptances or of authority to accept a plan, until after the entry of an 
order approving the plan,3” it is thought that committees will be in opera- 
tion under that chapter. Arguments advanced against both the Lea and 
Barkley Bills are based on business expediency, and as a result of these 
arguments both bills have been materially modified, although apparently 
not sufficiently to satisfy their opponents.*97 

394 H.R. 6968, July 29, 1937, Committee Print No. 2. An addition then is H.R. 6963 which 


would give the Securities and Exchange Commission powers over committees, powers to inter- 
vene and to file reports in plans of reorganization. 


395 S. 2344, 75th Cong. rst Sess., Committee Print No. 3, June 29, 1937, found in Hearing 
Before a Subcommittee of the Committee on Banking and Currency (1937) 196. 

3% § 176 of the Chandler Bill. 

397 See Hearing on H.R. 6968, 1937, 153 et seq. Note statement by G. S. Canright in Hear- 
ing on S. 2344, 1937, 131 et seq. 

The Committee of Administration of Bankruptcy Law of the Chicago Bar Association, 
after due deliberation and under the chairmanship of Mr. Benjamin Wham, has adopted a re- 
port of its subcommittee concerning the Lea Bill. Eleven specific objections are made to the 
Lea Bill: (1) the “language of the Bill is so broad that it may well be construed to include ordi- 
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The Lea Bill would in effect give the Securities and Exchange Commis- 
sion control over all committees soliciting deposits, which use any instru- 
mentality of interstate commerce or the mails. Its provisions would do 
much to separate committees from the control of the house of issue or 
the debtor. It would require generally that members of committees own 
some of the securities of the class they represent and that they have no 
conflicting interests. In its original form the Lea Bill also included provi- 
sions which would have allowed the Securities and Exchange Commission 
to pass on plans of reorganization, and it was calculated to discourage 
debtor plans. There was also an attempt to require state courts to pass 
upon plans before they were submitted to security holders. These latter 
provisions have now been removed. The Lea Bill in its present form is 
not adequately correlated with the Chandler Bill, and revision along that 
line is no doubt necessary.3%* 

The proposed Trust Indenture Act of 19373°° would ban the now usual 
exculpatory provisions from new indentures, impose active duties on trus- 
tees under indentures, in effect separate the trustee from the influence 
of the debtor or house of issue, limit the trustee’s rights to be a creditor, 
and in general require the removal of a trustee having adverse interests. 
The act shows the influence of New York’s Streit law. 


nary business transactions not intended to be included by its draftsmen’’; (2) the Bill does not 
define what ownership of securities will be considered to be beneficial ownership; (3) “by pre- 
cluding the issuer and underwriter from taking any part in the solicitation of deposits the Bill 
has taken away the only effective way of securing prompt deposit of securities”; (4) the under- 
writers or its nominees, “officers and directors of issuers and common stockholders,” should be 
allowed to take part in the solicitation of deposits; (5) “it has often been necessary for protec- 
tive committees to incur substantial expenses which could only be met through loans obtained 
by pledging deposited securities. Under the wording of this Bill, it is doubtful if committees 
organized under its provisions can so finance themselves”; (6) it is not practicable to require 
the filing of a copy of the proposed plan of reorganization; (7) all pending reorganizations 
should be exempted from provisions of this Bill; (8) “it would seem advisable, in the interest of 
expediency, to permit assents to be counted as at present where the holder fails to dissent 
within a stated period’’; (9) the Bill will regulate matters in state courts and under state 
practices which vary and “‘we doubt whether or not this Bill could be conformed to such varied 
laws and practices”; (10) the provisions should be revised to conform to the Chandler Bill; 
(11) “‘we are opposed to the giving to any politically constituted body the broad powers given 
by this Bill to the Securities & Exchange Commission.” 

Possibly this committee will give further study to its report. For instance, Sec. 304(a)(2) 
of the Lea Bill includes, as an exempted solicitation, a solicitation in respect of a class of 
securities to which public solicitation was made prior to the sixtieth day after the enactment 
of the Bill. 


398 For instance the Lea Bill is applicable apparently only to Chapter X and not to Chapters 
XI and XII of the Chandler Bill. 


399 See note 395 supra. 
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It may thus be seen that the law of arrangements and reorganization 
has changed radically in the United States during the depression. It is 
still changing. At present the philosophy behind the acts is confused. 
Some sections are calculated to give the debtor control over the proceed- 
ings; others attempt to do the same for the creditor. It is becoming clear, 
however, that the object of an arrangement is an economically sound 
and fair plan. It is not at all clear what is meant by a fair plan. The acts 
show both a tendency to remove the vote of the security holders as an 
important part in the determination of fairness, and a tendency to 
strengthen the representation of security holders so that when a vote is 
obtained it will reflect maturer judgment on the part of the security 
holders. Possibly the greatest stumbling block in the attempt to arrive 
at fair plans was the conflict of interest inherent in almost every reorgani- 
zation agency. The proposed legislation will do much to eliminate this. 
The proposed Committee Act also shows an awareness that reorganization 
through the bankruptcy sections is merely a part of the larger problem of 
the reconstruction of debtors. If such an attitude prevails it will break 
down the artificial barriers which now exist between stockholder recapitali- 
zation problems, voluntary arrangements, and bankruptcy reorganiza- 
tion. It will certainly break down the barriers which the proposed revision 
of the bankruptcy act would impose. It may well lead to an understanding 
that the problem of reorganization is basically a problem of protection 
of credit. In the corporation field this can only be done by control over 
the original corporate structure. The new legislation already shows the 
desire of the framers to control the corporate structure after reorganiza- 
tion. This logically leads to control before reorganization. The simplifica- 
tion of the corporate structure can best be obtained through a corpora- 
tion act. A federal corporation act may well be the coming answer. It 
may well be that self-imposed limitations on the bankruptcy power will 
disappear when it is understood that in the beginning of a corporation is 
its end. The reorganization sections may become simply federal debtor ~ 
laws and federal incorporation acts. 





THE CHILD UNDER SOVIET LAW 


Joun N. Hazarp* 


MPHASIZING the importance of the family unit, Soviet legal 
E; circles are now centering their attention on laws preserving the 
home. Gone are the years when theoreticians argued that the 
family was a superannuated form of social organization, and that the 
child in a socialist society should be maintained and educated in mass 
institutions. Although political considerations may have called for such 
a policy in the early period of the Russian revolution due to the need of 
quickly overcoming the conservative influence of parents long steeped in 
discarded traditions, no longer does any one broach such a proposition. 
Today’s policy of child protection and the prevention of juvenile crime 
is directed towards the strengthening of those organizations best fitted 
for the care of children. Emphasis is being laid upon the family unit, 
guardianship, the school, and manual labor for those children not fitted 
to continue in the schoolroom after the early stages. The comparatively 
few children who do not react to these methods of approach and become 
delinquents may now be held accountable under the criminal codes which 
have been recently revised to conform with the policy of today. 
Statistics studied by the Institute of Criminal Politics in Moscow' have 
pointed up the situation so that all may see the need for the reforms of 
1935 and 1936 in the field of family and criminal law. Of the 1,001 juve- 
nile delinquents studied in Leningrad in 1934 and 1935, 90% spent their 
leisure time in an unorganized way outside the family, while only 7% 
of the offenders spent their recreation hours within the family circle. The 
remaining 3% played in parks and playgrounds in an organized way 
during their unoccupied moments. The 2,111 cases examined in Moscow 
during the same period showed a similar situation. Of this group 88% 
spent their leisure in an unorganized way outside the home, while 7.7% 
spent their free time with the family. The balance played in an organized 
way in parks and playgrounds. Of the group which remained in the home 
during leisure hours, 46% came from families where the mother and father 
were both employed. Grandmothers, older children or housemaids were 
left in charge. 


* Member of the New York bar; Moscow Juridical Institute, 1934-37, as agent for the 
Institute of Current World Affairs. 


* Nakhimson, K Voprosu o Borbe s Prestupnostyu Nesovershenoletnikh [More on the 
Question of the Struggle with Juvenile Crime], 3 Problemy Ugolovnoi Politiki 81(Moskva,1937).- 
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Figures based on examination of children now in correctional labor 
institutions showed that of some 1,700 children, 54.8% had previously 
lived with their families, 3.8% had lived in children’s homes, 6.4% had 
supported themselves in their own establishments without parents, while 
35% had been homeless waifs. Of this homeless group of 1,013 children, 
13% had been on the streets up to a period of 6 months, 11% up to one 
year, 15% from one to two years, and 56% over two years. The figures 
do not account for the remaining 5%. 

Facts such as these have accentuated the need for laws strengthening 
the family unit as a home and as a place in which children may spend 
their leisure time under supervision. They have emphasized the need of 
putting homeless children into families where they may be either adopted 
or at least cared for under contract with the Peoples Commissariats of 
Education or Health. They have called for government aid to parents 
of large families so that economic needs may be met and the mother 
enabled to stay at home. At the same time they have brought out the 
necessity for strengthening criminal laws to control juvenile delinquents 
and to punish the parent who does not adequately supervise a child or 
does not supply funds for the maintenance of offspring after divorce has 
separated man and wife. 

Laws enacted by the central federal government are still proportionally 
few. In consequence discussion will center about the codes of the Russian 
Socialist Federated Soviet Republic with digressions to the laws of other 
Republics when differences appear. 


PARENT AND CHILD 


From the very first days of the revolution a parent’s responsibility 
for children born out of wedlock has been the same as that demanded 
for those born of the marriage. The 1918 Family Code’ of the R.S.F.S.R. 
abolished any distinction between legitimate and illegitimate offspring, 
even going so far as to abolish the status of illegitimacy. To avoid mis- 
understanding, the code stated simply that no difference in rights should 
exist between children born in and out of wedlock. 

Although the later code of 19274 changed the formula slightly,’ no 

? Code of Laws on Acts of Civil Status, October 22, 1918, Nos. 76-77 Sobr. Uzak., R.S.F.S.R. 
art. 818 (1918) [Collection of Laws, R.S.F.S.R.]. 

3 “There shall be no differentiation between birth in or out of wedlock.” Jd. at § 133. 

4 Code of Laws on Marriage, the Family, and Guardianship, effective January 1, 1927, see 
Sobr. Uzak. R.S.F.S.R. No. 82 art. 612 (1926). English translation published in 1932 by Co- 


operative Publishing Society of Foreign Workers in the U.S.S.R. and also by the International 
Publishers, New York. 


5 “Mutual rights of children and parents are based on consanguinity. Children whose par- 
ents are not married enjoy the same rights as children born of married persons.” Jd. at sec. 25. 





426 THE UNIVERSITY OF CHICAGO LAW REVIEW 


change was made in principle. In application it means that all rights of 
a child to education, maintenance, and supervision apply equally to all 
children whether born in or out of wedlock, blood being the factor de- 
termining the person held responsible for the giving of these benefits. 
This basic principle is found in the codes of all other Republics of the 
Union. 

To assure that an unmarried mother receive assistance from the father 
in the care and support of their child the 1918 code gave her a special 
privilege. She might declare before a court the father of the child, but 
only up to three months before delivery. Notice had to be sent to the 
person so named as father, and he was allowed two weeks to contest. 
With the 1927 Code the mother could file her declaration at any time 
before or after the birth of the child. The period within which the puta- 
tive father might contest was changed to one month.’ This remains the 
rule today, so that if there is no objection within one month from the 
date of the notice, the child is registered as the offspring of the named 
person, and he is held responsible from that moment on. He may contest 
the decision within a period of one year but during that period he must 
continue to pay maintenance charges. This principle protecting un- 
married women was pushed beyond the previous bounds by the 1927 
Code which permitted even a married woman to allege that a man not 
her husband was in fact the father of her child.* Blood and not marriage 
became the criteria determining liability for support. 

Possible confusion in enforcing this provision of the code when several 
persons had had relations with the mother during the period of concep- 
tion was handled in a unique way by the 1918 code. The court was per- 
mitted to declare that all these persons were liable for support, jointly 
and severally.’ Practice showed that this system did not work to the 
advantage of the child, since none of the men felt wholly responsible,"° 
and the 1927 code recognized the shortcoming of the earlier rule by de- 
manding that the court single out one of the named persons as the father." 
In this way the child is now definitely placed under the responsibility of 
a father and mother. 


Being a parent carries with it definite obligations. Not only is there 


6 Op. cit. supra note 2, at § 140. ® Op. cit. supra note 4, at § 28. 
7 Op. cit. supra note 4, at § 29. 9 Op. cit. supra note 2, at § 144. 


© Brandenburgsky, Kurs po Semeino-Brachnomu Pravu 109 (Moskva, 1928) [Course in 
Family and Marriage Law]. 


* Op. cit. supra note 4, at § 32. 
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the duty of maintenance,” but there is also the duty of care and educa- 
tion." Failure to perform these duties submits a parent to the risk of 
being deprived of his parental rights by a court order.'* Deprivation of 
parental rights, while discontinuing the duty of personal care and educa- 
tion, does not relieve a parent of the duty of providing material support 
in the form of payments made to the person or organization to whom 
the child is sent for care.'* Grandparents must assume the duties of sup- 
port and care in the absence of parents able to fulfil these obligations.” 
Older brothers and sisters who are earning wages must take upon them- 
selves their share of the burden if neither parents nor grandparents are 
capable of carrying it.'? A demand for reappraisal of any sums which it 
may have been necessary to extract by a court order will be heard by the 
court when the child itself begins to earn."® 

Criminal liability accrues if a parent fails to support his or her child.'® 
Failure to supervise and guide a child also subjects a parent to an account- 
ing. By the law of May 31, 1935,”° the parent is subjected to an adminis- 
trative fine if the child is rowdy in the streets while under the parent’s 
care,” and civil damages may be extracted from a parent for injury caused 
by the child.” It is apparent that material support alone is not all that 
1 Id. §$§ 42, 48. This duty of support may be enforced against a spouse even when he con- 


tinues to live with the family. See Kopelyanskaya, Zashchita Prav Rebenka v Sovetskom 
Sude 49 (Moskva, 1936) [Protection of the Rights of Children in the Soviet Court]. 

13 Op. cit. supra note 4, at §§ 41, 45. 4 Id. at $§ 33, 51. 

*S Sudebnaya Praktika No. 8 (1928) Abstract printed at annotation (b) to § 42 in 1936 edi- 
tion of code. Codes of some Republics include this provision as a regular section. See Kodeks 
Zakonov o Brake, Seme i Opeke, Uzbekskoi S.S.R., § 42 [Code of Laws on Marriage, the Family 
and Guardianship of the Uzbek S.S.R.] Effective October 1, 1928. Published as law of June 
23, 1928, No. 99 (Yurid. Izdat. Samarkand, 1928): Kodeks o Brake, Seme i Opeke, Gruz. 
S.S.R. § 145 [Code of Laws on Marriage, the Family and Guardianship of the Georgian S.S.R.], 
effective January 21, 1920, Sobr. Uzakon. Gruz. S.S.R., No. 6 art 56 (1930) [Collection of Laws, 
Georgian S.S.R.]: Kodeks Zakonov o Brake, Seme i Opeke, Turkmen S.S.R. § 49 [Code of 
Laws on Marriage, the Family and Guardianship of the Turkmen S.S.R.] Effective January 
I, 1936. Decree of C.E.C. and C.P.C. No. 79/1115 of December 4, 1935 (Turkmengosizdat, 
Ashabad, 1936.) 

6 Op. cit. supra. note 4, at § 55. 7 Id. at § 54. 

*8 Order of the Supreme Court of the R.S.F.S.R., July 2, 1928, printed in 1936 edition of 
code as annotation (a) to § 42. 


*9 Criminal Code of the R.S.F.S.R. § 158. Effective January 1, 1927; 80 Sobr. Uzak., 
R.S.F.S.R. No. 80 art. 600 (1926). 


2° Sobr. Zakonov i Rasp. S.S.S.R. No. 32 art. 252 (1935) [Collection of Laws, U.S.S.R.]. 
Td. at § 18. 


7 Jd. at § 19, carried into Civil Code of the R.S.F.S.R. by law of Nov. 25, 1935, Sobr. 
Uzak., R.S.F.S.R. No. 1 art. 1 (1936). 
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the law demands. Laws punish more severely a parent who deliberately 
leads a child to crime.** Failure to adequately enforce this section has 
called forth a circular from the Supreme Court and Prosecutor’s Office 
of the U.S.S.R.*4 

Measures assuring that a divorced parent pay under court orders for 
maintenance of his child were strengthened by the law of June 27, 1936.5 
At the present time some one million persons in the U.S.S.R. are under 
a court order requiring them to pay maintenance costs of their offspring. 
Of these some 100,000 were reported in 1937 as having evaded payment.” 

Installments may be deducted from wages in varying proportions de- 
pending upon the number of children. If the person is responsible for 
one child, the deduction may run to one-fourth of his wages; if for two 
children, the total deduction may amount to one-third of his wages, and 
if for three or more children, the total deduction may be one-half. Failure 
to pay an amount ordered by the court subjects the defendant to an 
increased penalty of two years’ deprivation of liberty. These payments 
may not be capitalized but must be paid in installments during the minori- 
ty of the child, unless special considerations point to the impossibility of 
continuing installment payments.*’ If suit be brought for the care of chil- 
dren, the court is itself required to assist in collecting evidence.** This is 
another provision aiding an abandoned spouse who may not be able to 
protect the material well-being of a child. 

Step-parents are also subjected to the duties of care and support, but 
only in two cases: (a) if both parents of the child have died, or (b) if 
neither natural parent of the child has enough property to support the 
child. In neither case does the duty to support arise unless the step-child 
had been a dependent of the step-parent or was being educated by him 
before the conditions described came into being.”® 

Support from parents is augmented by government aid. By the same 

23 Law of April 7, 1935, Sobr. Zakonov i Rasp., S.S.S.R., I, No. 19 art. 155 (1935) carried 
into Criminal Code of the R.S.F.S.R. by law of Nov. 25, 1935, op. cil. supra note 22. 

24 Circular No. 36/71, dated July 21, 1935. Published in O Rassledovanii i Rassmotrenii 
Del o Nesovershenoletnikh 34 (Moskva, 1937) [Investigation and Hearing of Cases Concern- 
ing Minors]. 

2s Sobr. Zakonov i Rasp., S.S.S.R. I, No. 34 art. 309, § 31 (1936). 

26Q Predvaritelnykh itogax primeneniya zakona ot 27 iyunya 1936g. (1937) [Preliminary 
Reports on the Application of the Laws of July 27, 1936]; Sovetskaya Yustitsiya No. 4 17. 

27 Letter of Instructions of Civil Cassational College of the Supreme Court of the R.S.F.S.R., 
1929, cited as annotation (c) to § 48 in 1936 edition of code. 

28 Code of Civil Procedure of the R.S.F.S.R., § 5; Sobr. Uzakon., R.S.F.S.R. Nos. 46-47 
art. 478 (1923) effective Sept. 1, 1923. 

29 Op. cit. supra note 4, at § 42", added by amendment in 1928. 
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law of June 27, 1936 already discussed in its other aspects, the govern- 
ment binds itself to pay benefits to a mother with six living children when 
the seventh and successive children are born alive. This benefit amounts 
to 2,000 rubles a year for the first five years of each of these children’s 
lives. When the mother has had ten children, she receives 5,000 rubles 
on the birth of the eleventh and succeeding children, and 3,000 rubles 
per annum until each of these children is five years of age.*° 

Not all benefits from the family relationship accrue to the children, 
for a child is obligated to support needy parents unable to work.** This 
duty also extends to the support of grandparents,” step-parents who have 
previously cared for the child for a period of ten years,** and adopting 
parents.+4 

The death of parents does not leave the child without resources, for 
inheritance laws protect the child. Children fall together with the sur- 
viving spouse and grand-children within the class of persons who may 
inherit. All share equally, there being no conception of inheritance per 
stirpes. If a will be executed, adult children may be excluded from any 
share in the estate,*° but minor children cannot be deprived to an extent 
greater than three-fourths of the share they would have taken by way 
of intestacy.3” 
ADOPTION 


Adoption was forbidden by the 1918 Code of the R.S.F.S.R.,3* although 
adoption which had been registered before the revolution was recog- 
nized.3? Such persons were given legal status equivalent to that of blood 
children. 

Three conditions led to this attitude towards adoption ;*° (a) lawmakers 
defined adoption under bourgeois laws as a status used for exploitation; 
(b) mass socialized care of children was then envisaged making care within 
a family eventually unnecessary; and (c) the drafters of the code wished 
to avoid all possibility of violation of the small exception to the general 
law against inheritance existing during the early years of the revolution. 


3° Op. cit. supra note 25, at § 10. 


3! Op. cit. supra note 4, at § 49. 33 Id. at § 42". 

3 Td. at § 55. 34 Td. at § 64. 

35 Civil Code of the R.S.F.S.R., sec. 418, Sobr. Uzakon., R.S.F.S.R. No. 71 art. 904 (1922). 
36 Td. at § 422, note 1. 38 Op. cit. supra note 2, at § 183. 

37 Id. at § 422, note 2. 39 Td. at § 182. 


4° See Brandenburgsky, op. cit. supra note 10, at 124, also see Goikhbarg, Brachnoe 
Semeinoe i Opekunskoe Pravo Sovetskoi Respubliki 1 (Moskva, 1920) [Marriage, Family 
and Guardianship Law of the Soviet Republic]. 





430 THE UNIVERSITY OF CHICAGO LAW REVIEW 


This exception permitted members of the immediate family to keep 
chattels of the deceased if they did not exceed the value of 10,000 rubles. 
To have permitted adoption might have opened the road to a form of 
inheritance from persons otherwise childless. 

This strict policy was not universal, for in the villages as early as 1922 
the new Land Code* had permitted the taking into the peasant family of 
non-related persons, who thus obtained equal rights of property with 
blood members of the family including the right to work the land and 
share in the communal family property existing in every old Russian 
peasant household. Whereas this was not adoption, it already established 
incidents associated with that institution, and marked the trend away 
from the strict rule. Restrictions on inheritance were removed in 1926 
so that this reason for prohibiting adoption was also eliminated.* 

With the growth of crime committed by parentless children left with- 
out care after the revolution and civil war, the government chose to again 
permit adoption of children as a means of providing supervision for 
homeless waifs. The 1927 Code included a decree of the previous spring,“ 
permitting adoption. The institution has continued to be of importance 
in providing families for homeless children, and with the increased im- 
portance of the family it has gained in favor. That its need is still felt 
is evidenced by the statistics already given showing the potentiality for 
crime among children not cared for within a home. 

Restrictions on adoption are extensive. Only minors (persons under 
the age of eighteen) may be adopted,*s and even in that case only if the 
consent of their living parents has been obtained, providing that these 
parents have not been deprived of their parental rights.4* Should the 
child be over ten years of age, his consent is also required.‘ 

Not all persons may adopt, but only those who could qualify as guard- 
ians.** Should it appear to any person after adoption that the new status 
is proving harmful to the child, appeal may be made to a court to set 

4* See Brandenburgsky, 122-123; Law of April 27, 1918, Sobr. Uzakon. R.S.F.S.R. No. 34 
art. 456 (1918). 

# Land Code of 1922, § 66, Sobr. Uzakon, R.S.F.S.R. No. 68 art. gor (1922). 


43 Law of January 29, 1926, Sobr. Zakonov i Rasp., S.S.S.R. I, No. 6 art. 37 (1926), effective 
from Mar. 1, 1926. 


44 Law of March 1, 1926, Sobr. Uzakon. R.S.F.S.R. No. 13 art. 101 (1926). 
4S Op. cit. supra note 4, at § 57. 

4 Jd. at § 61. 47 Id. at § 63. 

48 Jd. at §58. The limitations will be discussed under guardianship. 
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aside the relationship.‘? Codes of some Republics provide restrictions on 
adoption by foreigners.*° 

A request to be permitted to adopt must be approved by the organs 
of guardianship, and when arranged must be registered at the bureau for 
registering acts of civil status.™ 

An adopted child has all the rights and duties accorded to natural 
children, including the rights of inheritance* and maintenance during 
minority or while unable to work after coming of age.’ In like manner 
the adopted child in his turn bears the usual burden of support of adopt- 
ing parents under the rules which have been stated.*4 


DEPENDENCY 


In addition to adoption there has been added to the code in recent 
years a provision permitting persons to take children into their homes for 
education as a dependent. This status does not involve the incidents 
of adoption such as possible change of name, inheritance rights, and sup- 
port under the usual rules applying after the divorce of parents, whether 
they be natural or adopting parents. The status in like manner does not 
involve some incidents of guardianship, for the child taken as a dependent 
is protected to a greater extent than is the ward. This arises from the 
fact that the person offering care and education is thereafter bound even 
in the face of lack of desire to continue to support a minor or child unable 
to work if its own natural parents have died or have insufficient means 
to support their children. 

Although a child taken into a home as a dependent does not share with 
other heirs in an intestate estate as would an adopted child, he may, 
however, qualify under the civil code as a total dependent of the deceased 

9 Id. at § 66. 


5° The Uzbek code § 50, op. cit. supra note 15, requires that the foreigner first receive per- 
mission from the District Executive Committee. The Azerbaidjan code § 64, Sobr. Uzakon 
Az. S.S.R. I. No. 11 (1928), requires permission of the Presidium of the Central Executive 
Committee of the Republic, or in Baku of the Executive Committee of the city. This limita- 
tion was later changed to require less, demanding only the permission of the District Executive 
Committee at the domicil of the child, but the foreigner must be of working or small-peasant 
classification, Sobr. Uzakon., Az. S.S.R. 1, No. 18 art. 312 (1928). The Georgian code in § 77 
provides similarly to the amended form of the Azerbaidjan code., Georgian code, op. cit. supra 
note 15. 

5! Op. cit. supra note 4, at § 59. 

5? Civil Code of the R.S.F.S.R. § 418, op. cit. supra note 35. 


53 Op. cit. supra note 4, § 41, 42. These apply by reason of § 64. 
54 Id. at § 49 applied by reason of § 64. 
5s Id. § 423, added by amendment in 1928. 56 Ibid. 
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providing this has been the case for a period of one year before the death 
of the foster parent.’ This means that the dependent receives a share 
of the property equal in size to that received by any other heir.** If a 
will has been made omitting such a child, those who receive legacies are 
required to share proportionally to the size of their legacy in any main- 
tenance which may be necessary.*® 


THE PATRONAT 


Another new status has recently appeared, for during 1936 there was 
instituted the patronat® formerly known to Roman law. Under this form 
of juvenile care a person may take a child between the age of five months 
and fourteen years into his home under contract. The contract is made 
with the People’s Commissariat of Health if the child be under four 
years of age, and with the Commissariat of Education if the child be 
older. The relationship ceases when the child reaches sixteen. In country 
districts the contract is made with the president of the village soviet 
acting as agent for the People’s Commissariat of Social Insurance or as 
agent for the collective farm’s fund for mutual assistance. The patron is 
paid monthly by the Commissariat for the care given. 

In this type of case the family code does not govern the relationship 
between parent and child, but the contract alone is controlling. This 
means that there is no right of inheritance or maintenance by way of 
parental duty. Such payments occur only if they are specified in the 
contract. The child could not even qualify as a dependent in the event 
of the death of the patron since the child is in the last analysis dependent 
upon the Commissariat and not upon the person to whom the Commis- 
sariat assigns him for care. In other matters the patron ranks as a guard- 
ian” and is criminally responsible if the child is left without supervision 
or support while under the patron’s care.” 

This novel institution permits the People’s Commissariats of Educa- 
tion and Health to provide for the care of stray children within a family 
group, without subjecting the family to duties and contingent liabilities 
which they might not be willing to assume. 


GUARDIANSHIP 


Drawing the distinction of Roman law between éutela (tutorship) and 
curatio (curatorship), all Soviet codes since the original liquidation of 

57 Civil Code of the R.S.F.S.R., op. cit. supra note 35 at § 418. 

58 Jd. at § 420. 

59 Op. cit. supra note 4, at § 42?, added by amendment in 1928. 6 Jd. at § 6. 

6° Law of April 1, 1936, 9 Sobr. Uzakon., R.S.F.S.R. art. 49 (1936). 2 Td. at § 10. 
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Tsarist guardianship organs® have provided these two types of guardian- 
ship. In the 1918 Code distinction was drawn between the two types 
insofar as they related to minors,®* but in other respects the 1918 Code 
did not differ from the 1927 code in distinguishing between the two. 

Tutorship may now be declared over minors to the age of fourteen 
years, and over persons declared according to law to be feeble-minded 
or insane.*’ It may also be declared over the property of a person de- 
clared by a court inexplicably absent or dead. 

Curatorship is declared over minors from the age of fourteen to eighteen 
and even over adults if they are believed to be unable to protect their 
own rights because of their physical condition (the sick as opposed to the 
mentally unbalanced).*? The distinguishing feature between these two 
forms is found primarily in the legal capacity of the guardian; the tutor 
having power to actually make contracts and conduct matters for the 
person under tutorship, while the curator is only permitted to assist 
his ward. This means that the person under curatorship acts in his own 
name, but only upon the advice and with the assistance of the curator. 

Although the 1918 code of the R.S.F.S.R. provided for tutorship over 
spendthrifts,”° this was eliminated in the 1927 Code. It remains, however, 
in the codes of the Ukrainian S.S.R., the White Russian S.S.R., and the 
Azerbaidjan S.S.R.” 

Rules specifying the type of person who may be appointed, to whom 
an appointee is responsible, and by whom they may be removed are the 
same for both tutor and curator. Henceforth in the discussion they will 
be classed together under the more general term “guardian.” 

The 1918 Code laid the emphasis upon the People’s Commissariat of 

6s Law of Nov. 10, 1917 on the elimination of estates and civil ranks. 3 Sobr. Uzakon., 
R.S.F.S.R. No. 3 art. 31 (1917). 

64 Op. cit. supra note 2, at § 190. 


6s Op. cit. supra note 4, at § 69. Only the Ukrainian Family Code in § 56 provides for tutor- 
ship over children to the age of eighteen, or until married. In the Ukraine a female may marry 
at sixteen, although the male must wait until he is eighteen. Codes in all other Republics put 
children over fourteen under curatorship and not tutorship. For Ukrainian Code see Code of 
Laws on the Family, Guardianship, Marriage and Acts of Civil Status, May 31, 1926, Sobr. 
Uzakon. Uk. S.S.R. Nos. 67-69 (1926), corrected in Jd. no. 72 (1926). 


% Op. cit. supra note 4, at § 69. 
67 Jd. at § 70. 6 Td. at § go. 
Jd. at § 60. 7° Op. cit. supra note 2, at § 108. 


™ Ukrainian Code, op. cit. supra note 65, at § 56; Azerbaidjan Code, op. cit. supra note 
50, at § 76 and White Russian Code of Laws on Marriage, the Family and Guardianship effec- 
tive March 1, 1927, Sobr. Zakonov (B.S.S.R.) No. 7 art. 26 § 88 (1927). 
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Social Security as a guardian”. Institutional guardianship was the rule, 
although as an exception the institution might name an individual as its 
deputy.”? As early as 192074 this principle was enlarged, and control 
was passed to three Commissariats depending upon the type of guardian- 
ship involved. The People’s Commissariat of Education supervised the 
guardianship of minors; the People’s Commissariat of Health had charge 
of the guardianship over the mentally ill; while the People’s Commis- 
sariat of Internal Affairs was given guardianship over spendthrifts and 
those who needed supervision because of actions too dangerous to permit. 

Experience showed that this principle of institutional guardianship did 
not provide the personal touch necessary to insure the greatest success. 
To put the matter into the hands of local authorities, and to swing the 
emphasis from the institution to the individual,’> the 1926 Code passed 
the control over the naming of guardians from the Commissariats to the 
local Executive Committees.” These still retain powers of supervision. 

Not every one may qualify as a guardian. The 1918 Code provided 
broader limits than the later 1927 Code, but the new Stalin Constitu- 
tion’? promulgated on December 5, 1936 will result in the widening of the 
class even more than was the case under the 1918 Code. The new Con- 
stitution has removed the restriction on electoral rights.”* It was this 
restriction which had acted under the 1927 Code to deprive certain mem- 
bers of the former hostile class elements of the right of being a guardian. 
The 1918 Code defined three limitations;’* persons being denied the right 
of being named if (a) they were themselves under guardianship, (b) had 
been deprived by a court of their rights as citizens, or (c) if they had 
interests in conflict with the interests of the person under guardianship, 
especially if the relationship was hostile. The 1927 Code increased*® the 
limitations by adding an additional category composed of persons de- 
prived of electoral rights by Article 69 of the 1925 Constitution of the 

7 Op. cit. supra note 2, at §§ 184, 190. 

73 See Brandenburgsky, op. cit. supra note 10, at 131. 

74 Law of Dec. 2, 1920, Sobr. Uzakon., R.S.F.S.R. No. 93 art. 506 (1920). 

78 See Brandenburgsky, op. cit. supra note 10, at 135-136. 

% The organs of tutorship and curatorship are the Presidium of the Territorial and Regional 
Executive Committees, the Presidium of the Regional (Autonomous Region) and District 
Executive Committees and the city and village soviets. See op. cit. supra note 4, at § 72. 

77 Izvestiya Ts. I. Ka, $.S.R. No. 283 (6140) of Dec. 6, 1936. For English Translation see 
V. Moscow Daily News, No. 280 (1382) of Dec. 6, 1936 or Rappard, Sharp, Schneider, Pol- 
lock, and Harper, Source Book on European Governments part V, 107 (New York, 1937). 

78 Jd. at art. 135. 


79 Op. cit. supra note 2, at § 208. 8° Op. cit. supra note 4, at § 77. 
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R.S.F.S.R.* This article had disenfranchised the declassed hostile ele- 
ments. 

In choosing a guardian special considerations must be borne in mind; 
the personal attributes of the person, his ability to handle the duties 
which will fall upon him, the relations existing between himself and the 
person to be put under guardianship, and also the will of the person to 
be put under guardianship when this may be discovered.** Whereas il- 
literacy may operate to influence the choice of a guardian, it does not 
automatically prevent selection. 

Serving as guardian is a duty which may be avoided only in certain 
cases ;*3 (a) if a person is over sixty years of age; (b) if a person is unable 
to carry out the duties due to illness, physical deficiencies, property 
status, or because of his studies or duties of work, (c) if he or she is rearing 
two or more children; (d) if she is a nursing mother or one having a child 
under eight years of age; and (e) if it is a person already acting as tutor 
or curator. 

Service is without remuneration,** although expenses of the person 
under guardianship may be paid out of the property of this person if 
there be such.*s 

If a citizen or his property is beyond the borders of the Soviet Union, 
the representative of the Soviet Union within that country acts as guard- 
ian.* 

The guardian may conclude on his own initiative all agreements which 
the ward might himself conclude if he were legally competent to act; 
except those concerning (a) the alienation of property, (b) the pledge 
of property, (c) the giving of personal notes or other obligations of debt, 
(d) the rejection of property received by inheritance, by intestacy, or by 
will, (d) the leasing of property for periods over one year, (f) the stopping 
of the business of an organization belonging to the ward, (g) the making 
of partnership agreements. For all of these acts the consent of the organ 
controlling the guardianship must be acquired.*? 

Duties involve educating minors and taking measures to treat those 
mentally ill,** although in this case permanent medical surveillance must 
also be provided by the responsible health organ.*® 
A guardian cannot delegate his duties of education of a minor or treat- 


§« Sobr. Uzakon. R.S.F.S.R. No. 30 art. 218 (1925). 
82 Op. cit. supra note 4, at § 76. 

83 Jd. at § 78. 

84 Jd. at § 81. % Td. at § 8s. 88 Jd. at § 70. 
8s Jd. at § 82. 87 Jd. at § 86. 89 Td. at § 84. 
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ment of the mentally ill without the consent of the organs of guardian- 
ship.” Should he fail in his duty to supervise the child in such a way 
that juvenile delinquency cannot occur, he is subject to criminal prosecu- 
tion.” 

Removal of the guardian may be effected by the organs of guardian- 
ship, either on their own initiative, or at the request of governmental 
organs, social organs, any citizen, or the ward himself if the organ of 
guardianship finds negligence or malicious use of the position of guardian. 
To hear complaints from any of these sources the Executive Committee 
of the District is empowered to act as a court of appeal.” From their 
decision appeal may be had to the Regional Executive Committee, but 
no higher as their decision is final.% 

The guardian must make an annual report to the organs of guardian- 
ship, containing not only information as to the administration of the 
property, but also as to the fulfilment of the duty of education or treat- 
ment of the wards.*4 At the termination of the period of guardianship, 
a general report must be made covering the whole period.’ The organ 
of guardianship may demand additional documents or explanation, and 
may withhold approval until satisfied.” 

Rules quite similar to those for trustees under the law of many Ameri- 
can states apply to the method of administration. Funds and valuable 
documents must be deposited in a bank and may not be kept by a guard- 
ian at home.*’ Sales of property must be made at public sale or at prices 
established by experts as being fair, and the sale must be approved by 
the organs of guardianship.** The guardian cannot himself make con- 
tracts with the ward or represent the ward in making contracts with the 
wife or near relatives of the guardian.” Debts of the ward to the guardian 
or his wife or relatives are paid only with the consent of the organs of 
guardianship.’ Perishable goods may be sold without permission of the 
organs of guardianship if the total value is not over fifty rubles." 

Declaration of a person as mentally ill is made only after a decision 
of a committee appointed by the organs of guardianship. This committee 
is composed of the President of the organ of guardianship and not less 

9 Id. at § 80. 


% See Law of May 31, 1935, op. cit. supra note 20, at § 12 and Law of November 25, 1935, 
op. cit. supra note 22, at § 4. 


% Op. cit. supra note 4, at § 92. 

93 Jd. at § 94. % Td. at § 102. 99 Td. at § 88. 
94 Jd. at § 101. 97 Id. at § 100. 100 Thid. 

98 Ibid. 98 Td. at § oo. rot Td. at § 86. 
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than two doctors, one of whom must be a psychiatrist." They must 
notify all interested organs and persons of the time of the hearing’** and 
take all evidence which is presented, and their decision must be signed 
by all members of the commission stating just what really is the condition 
of the ill person."** If the person under guardianship or any other person 
or organ asks that it be recognized that recovery has occurred, the same 
type of commission hears the petition."** Expenses are charged to the 
account of the person subjected to the examination.*”® Appeal from the 


decision of this commission of doctors lies to the Presidium of the Execu- 
tive Committee of the district.'°’ 


INSTITUTIONAL CARE 


Families are not always to be found for all homeless children, nor are 
some in a physical condition where family care would be the most ad- 
visable approach. To handle children in these groups, the law of May 31, 
1935, has increased the number of institutions caring for children and at 
the same time set up concrete rules to assure the successful operation of 
such institutions.'® 

Four types of children’s homes are delineated. Under the People’s 
Commissariat of Education are placed homes for normal children who 
may not have funds to support themselves, as well as for children whose 
parents wish to pay for their care in boarding institutions, and also for 
problem children who need special attention in their education. Under 
the People’s Commissariat of Health are placed homes to which are 
assigned children needing long periods of medical care. Under the People’s 
Commissariat of Social Insurance are placed homes for invalided children, 
while under the People’s Commissariat of the Interior are placed isolation 
houses, and labor colonies, as well as temporary detention places in 
which delinquents are placed for not more than a month while awaiting 
final disposition. 

In each type of home manual labor is to be instituted as the situation 
may demand, inasmuch as work is considered as the best corrective as 
well as prophylactic for youth. Children over fourteen years of age are 
to be sent to collective farms, tractor stations, and factory schools to 
continue their study and work. 

To man these institutional homes the People’s Commissariat of Edu- 
cation is obliged to select its best prepared workers. The Central Com- 
mittee of the Communist Party is required to delegate two hundred 


ta Td. at § 103. 104 Td. at § 106. 106 Td. at § 109. 
103 Td. at § 104. 15 Td. at § 108. 107 Td. at § 110. 
108 Op. cit. supra, note 20, at § 1. 
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communist party members, while the All-Union Leninist Communist 
Youth League is required to provide five hundred of its most active kom- 
somols. The trade unions must name three hundred qualified members 
to assist in the teaching of trades which will be a part of the program of the 
institutions. 

Many of these homes have already been put into operation, but the 
development is not fast enough to please some writers who are demand- 
ing greater activity and speed.'*? Time alone can show the effect these 
institutions will have in caring for the youth of the country and in pre- 
venting crime. 

COMPULSORY EDUCATION 


Continuation in school to the latest possible moment may also be a 
means of preventing juvenile delinquency. The Institute of Criminal 
Politics’ statistics"° show that of the children examined only 14.9% com- 
mitted crimes while still in school or after having completed lower or 
middle schools. The remaining 85.1% of the delinquents had left school 
before completing the minimum course, and of this latter group 30% 
had withdrawn during the first and second classes when they were eight 
or nine years old; 40% had left during the third or fourth year, and 30% 
during the fifth or sixth year. 

Figures in Moscow showed even more strikingly the relation of school 
during formative years to the amount of child delinquency. Of the nine 
year olds examined twenty-nine were studying and twenty-nine had left 
school; of the ten year olds thirty were studying and fifty-six had left; of 
the eleven year olds thirty-two were studying and seventy-seven had left; 
of the twelve year olds twenty were studying and one hundred and fifty- 
five had left; of the thirteen year olds one hundred and fifty were studying 
and one hundred and ninety had left; of the fourteen year olds one hun- 
dred and fourteen were studying and two hundred and forty had left; 
of the fifteen year olds seventy-six were studying and four hundred and 
twenty-eight had left. When interrogated as to why they had withdrawn 
from school, the answers showed that 60% left because they did not want 
to study, 16.6% wanted to work, 10.3% wanted to enter a trade school, 
4% \eft because their parents prevented further study, 3.3% left because 
they were in material need, while 5.3% gave other reasons. The figures do 
not account for the remaining one-half of one per cent. These figures have 

% See Utevsky, Stalinskaya Konstitutsiya i Okhrana Prav Nesovershenoletnikh [The 


Stalin Constitution and the Protection of the Rights of Children] (1937), Sovetskaya Yustit- 
siya No. 12. 


110 See op. cit. supra note 1. 
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led to the conclusion that the organs entrusted with the task of education 
must increase efforts to reach every child, and the People’s Commissariat 
of Education is called to account." 

Any examination of compulsory education within the Soviet Union 
must start with the Program of the Communist Party™ calling for “The 
inauguration of free, compulsory, general and polytechnical education 
[which in theory and practice acquaints the pupils with all the main 
branches of industry] for all children of both sexes up to the age of seven- 
teen.” This now takes form in the Stalin Constitution guaranteeing the 
right to education."3 

Education is free and in its most advanced form is available for those 
who meet the scholastic requirements. Not only is this education free, 
but students even receive monthly grants of money on which they may 
subsist. 

Present-day compulsory education is governed by the law of August 
14, 1930""4 which required all Republics of the Union to enact laws which 
would demand compulsory four-year education for all children in city 
or country. Children who were at that time eight, nine or ten years old 
were to be admitted to the first grade. For children at that time between 
the ages of eleven and fifteen years who had never attended school, spe- 
cial one- and two-year courses were instituted so that they might have at 
least an elementary training, and still not interfere with the normal opera- 
tion of the regular beginner’s grades. This section of the All-Union law 
applied in both village and city, but a second part went further to require 
a seven-year school in cities, factory areas, and workers’ settlements. In 
these districts every child was required to attend school for the full seven 
years, starting with those aged eight, nine, and ten. Those who may 
have completed the four-year elementary schooling in the previous year 
were required to continue so that their total might be seven years. 

This general law enacted by All-Union organs was re-enacted in each 
of the Republics™’ and remains the basic law in force today. It now means 
that every child at the age of eight enters school. If it is a country area 
this schooling must continue for four years, while if it is a city area the 
child must continue for seven years. The R.S.F.S.R. has gone further 

ut Td. at 85. 


"2 See Program and Rules of the Communist Party of the Soviet Union (Bolsheviks) 26 
§ 12 (revised English ed., Moscow 1935), also printed in Rappard et al, op. cit. supra note 77, 
at p. 7. 

3 Op. cil. supra note 77, at art. 121. 

"4 Sobr. Zakonov i Rasp., S.S.S.R. I, No. 39 art. 420 (1930). 

45 In the R.S.F.S.R., see Sobr. Uzakon, R.S.F.S.R. No. 39 art. 479 (1930). 
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to bring country districts up to the seven-year requirement." With the 
1937-1938 season children completing the four year course must continue 
in school for three more years. This law has not yet been carried out in 
every district, but most rural areas have met this requirement. 

Laws require a parent or guardian to send the child to school."7 A 
parent who fails in his duty is deprived of parental rights,"* while criminal 
penalties await guardians who fail in this duty of education." That 
some parents have failed is apparent from the fact that some 300,000 
children within twenty-three provinces and twelve Autonomous Repub- 
lics of the Union at the present time have in some way avoided attendance 
at school.” This figure should be read in conjunction with figures on 
school attendance which showed twenty-seven and four-tenths millions 
of children enrolled in these compulsory schools in 1936-1937." 

Any evaluation of this school system must not lose sight of the fact 
that in rural areas any education is a novelty. Introduction of four-year 
compulsory courses should be considered in the light of their revolutionary 
effect in rural areas where even a minimum of teachers was not available. 


MANUAL LABOR BY MINORS 


Work is another factor playing an important part in keeping the youth 
busy and out of the corrupting influence of the streets. From the earliest 
decree on labor of October 29, 1917"? youths have been permitted to work 
on the same basis as adults after reaching the age of legal majority. 
Minors have on the other hand been permitted to work at different ages 
as labor needs may have required during the course of the revolution, 
and then only under precautionary restrictions. The 1917 decree forbade 
the employment of children under the age of fifteen years, and declared 
that this provision would go into effect on January 1, 1919. Children 
between the ages of fifteen and eighteen were restricted to the six-hour 
day instead of the eight-hour day otherwise in force. This early decree 
went further to declare that after January 1, 1920 no person under the 

"6 Law of March 13, 1934, Sobr. Uzakon, R.S.F.S.R. No. 12 art. 82 (1934). 

7 Op. cit. supra note 4, at § 41. 

u8 Jd. at § 46. 

9 Criminal Code of the R.S.F.S.R., op. cit. supra note 19, at § 158', added by amendment 
In 1930. 

"0 See Utevsky, O Likvidatsii Prestupnosti sredi nesovershenoletnikyh [Liquidation of 
Criminality Among Minors], Sovetskaya Yustitsiya, No. 7 20 (1937). 

1 See Moscow News, No. 36 of Sept. 8, 1937 at p. 2. 

122 Sobr. Uzakon, R.S.F.S.R. No. 1 art. 10 (1917). 
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age of twenty could be employed, but this part of the law never became 
effective, as other decrees superseded the earliest one. 

The first Code of Labor Laws’? came into force on December 10, 1918 
and forbade labor of children under fifteen years of age. Those between 
fifteen and eighteen were not to toil more than a six-hour day, and were 
not permitted to do night work at all. 

By 1920 the civil war had left its mark of destruction, and labor laws 
were revised"*4 to make possible the speediest possible reconstruction. In 
this revision the age at which minors could begin work was dropped to 
fourteen, but from the ages of fourteen to sixteen the labor day was to 
be only four daytime hours. Other limitations on older children remained 
the same. 

The 1922 Code of Labor Laws™ introduced the system which remains 
in operation today. Persons under the age of sixteen may not be em- 
ployed except in exceptional cases permitted by the Inspector of Labor 
on the basis of a special instruction of the People’s Commissariat of Labor 
issued in conjunction with the Central Council of the Trade Unions.’ 
In this exceptional case the age limit may be dropped to fourteen years, 
but for such cases the work day may be only four daytime hours.’*? For 
children from sixteen to eighteen the day remains at six daytime hours.'* 
In no case may a child under eighteen work at night? or overtime,’*° 


nor may he be employed in heavy, harmful or underground work.'* His 
employment in loading and unloading is so restricted that a special in- 
struction’* sets forth the kinds of material he may handle and sets a top 
limit of twenty kilograms to any load, or fifty kilograms if two are work- 
ing together on the same article. No child under sixteen may take part 
in loading or unloading. 

Holidays must be at least twenty-four days for minors instead of the 


23 Td. nos. 87-88, art. 905 (1918). 

24 Law of June 17, 1920 entitled “General Regulations on Wages,” which in fact amounted 
to a whole code. Sobr. Uzakon, R.S.F.S.R. Nos. 61-62 art. 276 (1920). 

"8 Law of Oct. 30, 1922, Jd. no. 70, art. 903 (1922). 

26 Code of Labor Laws § 135. The People’s Commissariat of Labor was fused with the All- 
Union Central Council of Trade Unions by the Law of September 10, 1933, Sobr. Zakonov i 
Rasp. S.S.S.R. I, No. 40 art. 238 (1933). 


27 Td. at § 136. 

18 Td. at § 95. 130 Td. at § 105. 

19 Id. at § 130. 31 Td. at § 120. 

'# Instruction of People’s Commissariat of Labor of the U.S.S.R., dated Sept. 20, 1931, 


See Izv. N.K.T. No. 30 (1931), or Sbornik Vazhneishikh Postanovlenii po trudu, [Collection of 
the Most Important Enactments on Labor] by Kiselev and Malkin 231 (6th ed., Moskva, 1936). 
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usual twelve days for adults, and generally they are to be one calendar 
month." 

A special inspector has been appointed by the trade unions to super- 
vise the work of minors and youths and determine that all protective 
laws are being obeyed."*4 Annual medical examinations of employed 
youths are also compulsory."s In a socialist society where the regenera- 
tive and prophylactic value of work is emphasized these laws provide for 
the youth who does not wish or is not able to continue his studies, and 
at the same time they assure that the toil be of a character which will 
not undermine his health. It is a system going far to fit into the general 
scheme of family and school as a third element in building the new genera- 
tion for the socialist world in which it lives. 


CRIMINAL RESPONSIBILITY 


To handle the problem of children who do not react to the ordinary 
methods of education directed toward making law-abiding productive 
citizens, Soviet criminal law has varied the approach, starting with rather 
lenient Jaws and progressing to the more vigorous reforms of 1935. 

Until 1919 judges had no criminal codes to guide them but continued 
to administer in accordance with their revolutionary conscience." In 
practice children were not convicted for crime, but were turned over to 


educational organs for care in labor communes. By 1919 the elements of 
a system of Soviet criminal law were published, and these declared that 
children under fourteen years of age were not to be held responsible 
criminally for their actions. Those between fourteen and eighteen were 
to be subject to the criminal laws only if they acted wittingly."?7 Juvenile 
delinquents were still put in correction homes but this system did not 
prove successful as the country was going through such trying periods of 
intervention and civil war that little was possible. Starvation periods 
were not times in which children could be reformed, but with the return 
of more normal conditions, the first full criminal code was promulgated 
in the R.S.F.S.R. This document effective June 1, 1922"3* provided that 
children under fourteen were in no way to be held responsible for their 
acts. Those between the ages of fourteen and sixteen were to be subjected 
133 Op. cit. supra note 124, at § 114. 


+34 Order of presidium of Central Council of Trade Unions, dated Oct. 16, 1935, see Byul. 
V.Ts.S.P.S. No. 20 (1935) or Sbornik, op. cit. supra note 132, at p. 230. 


135 Law of Oct. 13, 1922, Sobr. Uzakon, R.S.F.S.R. No. 65 art. 842 (1922). 
136 Sobr. Uzakon, R.S.F.S.R. No. 4 art. 50 § 5 (1918). 
137 Jd. no. 66 art. 590 § 11 (1919). 138 Jd. no. 15 art. 153 (1922). 
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not to judicial measures of social defense but to medical-pedigogical cor- 
rection.'3® Here was inaugurated a principle which was to reappear with 
a change in age limits until the reforms of 1935. One novel provision 
of the 1922 code permitted the committee on distribution of children 
among children’s institutions to appear before the People’s Court in the 
region in which a minor might be confined in a labor reform institution 
and ask that the period of detention be extended beyond the period 
originally named until the child might be considered reformed, but not 
longer than one-half the original commitment.'*° This provision was re- 
moved in the 1926 code. 

The 1926 code in the R.S.F.S.R.'* divided minors into three groups. 
_ It declared that children below the age of fourteen would not be respon- 
sible under the usual provisions of the code, but could be subjected only 
to medical-pedagogical measures administered by a special commission 
for juvenile cases." This commission in its final form was composed of 
a representative of the People’s Commissariat of Education as president, 
a people’s judge, a doctor, and a school inspector."*? Children from four- 
teen to sixteen might be subjected to the provisions of the criminal code 
if the special commission thought such a procedure advisable, while those 
over sixteen were treated like adults. This rule was simplified in 1929 
so that only two classes were created: children under sixteen being 
brought before the commission for the application of medical-pedagogical 
measures, and those over sixteen being taken to the People’s Court for 
application of the usual articles of the criminal code. The code required 
that the penalty in these cases be reduced by one-third of the penalty 
which might be given to an adult in such circumstances, and it specified 
further that in no case could it be more than half maximum penalties," 
(i.e., not more than five years’ deprivation of liberty for serious crimes 
and six months of supervised toil without imprisonment in the case of 
lesser offenses). 

This special treatment of minors continued until the reforms of 1935. 
By the law of April 7, 193545 a child from the age of twelve is liable under 
the regular provisions of the criminal code if he commits crimes of lar- 
ceny, rape, bodily injury, mutilation, murder, or attempt to murder. The 

139 Td. at § 18. 14 Op. cit. supra note 19. 

14° Td. at § 56. 12 Id. at § 12. 

"43 See Sobr. Uzakon R.S.F.S.R., No. 38 art. 301, § 11 (1931). 

144 Op. cit. supra note 141, § 50. 

"45 19 Sobr. Zakonov i Rasp., S.S.S.R. I, art. 155 (1935). 
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Supreme Court of the U.S.S.R. later interpreted this as also including 
obtaining of property by means of fraud.’ This new law means that 
children under the age of sixteen are no longer immune from punishment 
if their crime falls within this classification, and those between sixteen 
and eighteen do not have their penalties automatically reduced. In prac- 
tice conditional sentences are now given in most cases except when it be 
that of a recidivist. 

The old commissions for juvenile cases were abolished, and the People’s 
Courts regained jurisdiction, but special sittings of the People’s Courts 
are arranged in the larger cities and all appeals go to a special bench of 
the cassational court.'4? In case a crime is not within the specified list, 
the child is still turned over to the People’s Commissariat of Education 
for the administration of educational measures,’** but the parents or 
guardians are held criminally liable for permitting their children or 
wards to act in a rowdy manner in the street. They may also be fined 
two hundred rubles by an administrative tribunal of the militia.‘* 

The new law does not, however, permit the application of the extreme 
penalty—shooting, to minors, since section 22 of the criminal code for- 
bidding the application of this penalty to pregnant women and minors 
has not been repealed. This does not mean that penalties must not be 
severe. On the contrary, the courts have been criticized for giving light 
penalties to children, and the Supreme Court of the U.S.S.R. has felt 
obliged to warn that strong penalties should be given if the case war- 
rants."’° At the same time the Supreme Court demands™ that special 
examiners be delegated for juvenile cases, and that there always be a 
preliminary sitting to check the prosecution’s preparation and make sure 
that a child is not subjected to the psychological danger of being brought 
into court when no case may be made out against it. Children when ar- 
rested must be kept isolated from adult criminals. Further protection is 
provided in that all cases are to be reviewed by special tribunals of the 
appellate-cassional courts. 

146 Order of the 55th Plenum of the Supreme Court of the U.S.S.R., of July 28, 1936 in ac- 


cordance with the Protest of the Prosecutor’s Office of the U.S.S.R., § 1 (b) see op. cit. supra 
note 24, at p. 40-41. 


"47 Order of the Supreme Court of the R.S.F.S.R. of Sept. 3-4, 1936; see Sovetskaya 
Yustitsiya, No. 29 (1936) and op. cit. supra note 24, at 44. 

«48 Circular of the Supreme Court and Prosecutor’s Office of the U.S.S.R., No. 36/71 of 
July 21, 1935, § 1, op. cit. supra note 24, at p. 37. 

149 See op. cit. supra note 21. 

80 Order op. cit. supra note 146, at § II, (c). 

‘st Circular op. cit. supra note 148. 
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CONCLUSION 


While the effect of these various measures of necessity cannot be ac- 
curately determined immediately, especially in view of the fact that cases 
of children under the age of sixteen did not previously go through the 
court system, statisticians already see a drop in juvenile crime.’ Taking 
the average for the period from April to June 1935 as the norm of 100% 
in the Azov-Black Sea Region, the succeeding months showed a drop 
during July to September to 88%, during October to December to 35.4% 
and from January to March, 1936 to 39.1%. Similar figures were regis- 
tered in the Moscow Province. 

The struggle to strengthen the family goes on, while official circles set 
for themselves the task of eliminating the problem of the homeless child. 
This struggle to protect the interests of the child has moved into the basic 
law and become the subject of an article of the Stalin Constitution."$ 
Its importance has prompted the Pravda to write in its editorial columns 
“The Party and Soviet worker who has not appreciated the great political 
importance to be attached to children is risking falling behind one of the 
powerful movements of the country.’"** Children are but the grown 
people of tomorrow and all Russians bear in mind that Stalin has said, 
“Of all the valuable capital the world possesses, the most valuable and 
the most decisive is people, cadres.’’*’s 

182 Op. cit. supra note 1, at 93. 

83 Op. cit. supra note 77, art. 122. 

4 Pravda no. 323 (6569), Oct. 24 (1935). 


‘ss Address to the Graduates from the Red Army Academies, May 4, 1935 published in The 
Soviet Union, 1935, 3, 9 (Eng. ed., Moscow, 1935). 
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NOTES 


SOME ASPECTS OF THE LAW OF MISTAKE IN ILLINOIS* 


Although the law of mistake is thoroughly permeated with uncertainty, 
it is the intention of this note to confine the discussion—with the emphasis 
on Illinois law—to those problems presented by the distinction between mis- 
take of law and mistake of fact; unilateral mistake as distinguished from mu- 
tual mistake; relief when there has been a change of position by the parties 
to the transaction; and the distinction of misunderstanding. 


I 


The differentiation between mistake of law and mistake of fact and the 
denial of relief in the former cases has long caused a great deal of controversy. 
But in recent years, the writers appear to be in harmony in stating that relief 


* This and the following two notes are part of a single project—the examination of various 
aspects of the law of contracts, with an emphasis on Illinois law. The reader is referred to: 
Contracts without Consideration; The Seal and the Uniform Written Obligations Act, 3 
Univ. Chi. L. Rev. 312 (1936); Some Aspects of Delivery: Specialties and the Uniform 
Written Obligations Act, 3 Univ. Chi. L. Rev. 488 (1936); Suretyship Releases in the Law of 
Mortgages, 4 Univ. Chi. L. Rev. 469 (1937); other notes completing the pattern will appear 
in subsequent issues of the Review. 
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for mistake of law should be given as readily as that for mistake of fact. A 
few courts have come to the same conclusion.’ 

The doctrine that there will be no relief for an error of law is apparently no 
more than a historical continuation of the statement of Lord Ellenborough in 
Bilbie v. Lumley that “every man must be taken to be cognizant of the law.” 
Prior to the nineteenth century no distinction had been made between mistakes 
of fact and mistakes of law.‘ Nor does the civil law make any such general dis- , 
tinction.s 

The applicability of a maxim generally applied in criminal law to contract 
law is questionable. There can be no doubt that to the layman questions of 
law are often much too difficult for his comprehension, and he may be just as 
ignorant of a particular legal situation, in relation to which he contracts, as 
of the existence of any specific fact.® 

Although this particular question rapidly may be becoming less trouble- 
some, the difficulty concerning relief for unilateral mistake is as puzzling and 
as remote from solution as ever. The underlying reasons for relief for mistake 
in the formation of contracts, where a contract exists despite the mistake, as 
distinguished from cases commonly denoted as misunderstanding, where relief 
is given because it is said that no contract exists, have generally been con- 


sidered to be unjust enrichment, failure of consideration, and impossibility 
of performance.’ 


Whether and to what extent a court should intervene in a particular case 
of unilateral mistake may be approached from several possible viewpoints. 
The most widely adhered to, supported by Professor Williston, is that based 
upon the objective theory of contracts. Although recognizing that courts ex- 
tensively give relief for unilateral mistake when the contract is executory,® 


* 5 Williston, Contracts § 1581 (rev. ed. 1937); Clark, Equity § 345 (1919); Woodward, 
Quasi-Contracts § 36 (1913); Keener, Quasi-Contracts 85 (1893); Rest., Restitution, 179 
(1937). 

2 Peterson v. First National Bank of Ceylon, 162 Minn. 369, 203 N.W. 53 (1925); Reggio v. 
Warren, 207 Mass. 525, 93 N.E. 805 (1911); Renard v. Clink, 91 Mich. 1, 51 N.W. 692 
(1892). 

3 2 East 469 (1802). 


45 Williston, loc. cit. supra note 1; Rest., Restitution, 179 (1937); Clark, Joc. cit. supra 
note 1. 


5 See the discussion of the interpretation of the German Civil Code in 5 Williston, op. cit. 
Supra note 1, at 4478. 


® Foulke, Mistake in the Formation and Performance of a Contract, 11 Col. L. Rev. 197, 
201 (r9rr). 

7 Thayer, Unilateral Mistake and Unjust Enrichment as a Ground for the Avoidance of 
Legal Transactions, Harv. Legal Essays 467 (1934); 5 Williston, op. cit. supra note 1, at 4335; 
Foulke, op. cit. supra note 6, at 221, suggests that impossibility of performance and failure of 
consideration are not to be considered proper reasons for granting relief in mistake cases. 

®§ 5 Williston, op. cit. supra note 1, at § 1578. 
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he would narrow the scope of relief to those cases where: (1) the mistake 
was known to the other party to the transaction, or (2) the person against whom 
relief is sought is in the position of a donee or volunteer.? The Williston ob- 
jection to a broader doctrine of relief for unilateral mistake is that such redress 
is a contradiction of the objective theory of contracts. To allow release from 
obligations when only one party is mistaken would destroy the stability and 
definiteness secured by the objective theory.’ Furthermore, a person would 
seem deserving of the benefit of a bargain made by him without fraud or 
duress." If he gives such consideration as would support a simple contract it 
should be binding, and the other party should not be entitled to the return of 
what he gives merely because he is mistaken as to any facts’ causing him to 
enter into the transaction." 

A second possible approach is based upon the suggestion that the reasonable 
interpretation of contracts is nothing but the reasonable man of torts appear- 
ing in another form. It is urged that relief for mistake should be dependent 
not upon whether the mistake was mutual, but should turn upon a useful tort 
doctrine, that of assumption of risk." Thus, parties to a contract might well 
be presumed to undertake the risk that the facts upon which the contract 
was entered into might, within a certain margin, prove different in fact. Upon 
such analysis, it is contended, one who is faultlessly or even negligently mis- 
taken should not, in the absence of a deliberate assumption of risk, be held 
liable for more than the actual expenses occasioned by his conduct.'S Such 
expenses would not include any compensation for the other party’s loss of the 
benefit of his bargain. Such reasoning does not entail a denial of the objective 
theory of contracts, for assumption of risk may be treated as objectively as 
any other phase of contract or, for that matter, as any other tort question. 
Nor does the objective theory of contracts, per se, require a denial of relief 
for unilateral mistake, unless one is also unwilling to deny that relief for mutual 

9JTd., at § 1573. 

0 Jd., at § 1579. 

™ Cases of fraud undoubtedly would fall within Professor Williston’s first category. 

™ The term “facts” is used in a broad sense to include also mistake of law. 

3.5 Williston, op. cit. supra note 1, at § 1579; Rest., Restitution § 12 (1937). 

"4 For a fuller development of this thesis see M. P. Sharp, Notes on Contract Problems and 
Comparative Law, 3 Univ. Chi. L. Rev. 277 (1936), and M. P. Sharp, Williston on Contracts, 
4 Univ. Chi. L. Rev. 30 (1936). For an interesting and pertinent discussion of the moral- 


ethical aspect of mistake see F. C. Sharp, The Ethics of Breach of Contract, 45 Int. J. Ethics 
27 (1934). 

s “Tf a man states a thing reasonably, believing that he is speaking from knowledge, it is 
contrary to the analogies of the law to throw the peril of the truth upon him unless he agrees 
to assume that peril... ,”” Holmes, The Common Law 323 (1881); see also Whittier, The 
Restatement of Contracts and Mutual Assent, 17 Calif. L. Rev. 441, 442 (1929). 

It is upon this basis that relief for mistake is given under the German Civil Code § 122, 5 
Williston, op. cit. supra note 1, at § 1600 C; see also Thayer, note 6 supra, for an extensive com- 
parison of civil and common law rules of mistake. 
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error is inconsistent with such theory. The same outward elements which are 
relied upon to indicate the existence of a contract are present in either case. 
And there can be no question but that in cases of unilateral mistake one party 
may receive a windfall to which he is not entitled." 

A third method of attack upon the problem might be denominated as the 
“economic approach.”*? This recognizes that the commercial world is properly 
guided in investing and contracting when those who bargain at the market 
are fully informed as to all vital facts concerning any particular transaction. 
Consequently, a contract established upon such misinformation or mistake as 
would have deterred the parties from entering into the transaction had they 
known the true situation, should be set aside. This would obviate unjust en- 
richment resulting from an unfair price caused by mistake. Here, too, relief 
would be given in cases of unilateral mistake, and compensation would not be 
given for loss of bargain but the party seeking relief would be liable only for 
expenses caused to the other party. 

Practically, the Williston view has in its favor simplicity of operation in 
limiting relief to two categories whose applicability to a particular fact situa- 
tion normally would be easy to ascertain. On the other hand, cases may occur 
in which there would be unjust enrichment but no relief given because they do 
not come within either category. The other two approaches, on the contrary, 
are possibly too liberal in giving relief to the mistaken party. It would seem 
unfair that the party not mistaken, assuming he knew nothing of the mistake 
of the other, but relied on their contract relation, should lose the benefit of 
other bargains which at the time he may have been able to make with anyone 
else in the market, but which he no longer can secure. A possible mean might 
be achieved by a proper placing of the burden of proof. Relief for unilateral 
mistake should be granted whenever there is the absence of any element akin 
to assumption of risk on the part of the party who makes the mistake, so long 
as the party resisting relief can be equitably compensated for any expenses 
and for possible loss of other bargains." 


*6 See the opinion of Lord Sumner in Jones v. Waring, [1926] A.C. 670. 
'? Sharp, Williston on Contracts, 4 Univ. Chi. L. Rev. 30, 38 (1936). 


"8 It is desirable at this time to be quite general, allowing the courts to adopt workable rules 
consistent with the general principles advocated. However, it might not be too bold to suggest 
a possible line of demarcation in ascertaining when a party would be entitled to the benefit of 
his bargain by a refusal to set the contract aside or by monetary compensation. 

It should be shown that the bid or offer which was made by virtue of a mistake of the offeror 
was within the limits of possible fluctuation for such offers if made without mistake and in light 
of market conditions at that time. This might be called the “range of the competitive market.” 
Furthermore, it should appear that, because of an adverse change in the market, the offeree no 
longer can obtain any bid whatsoever within the “range of the competitive market” as it 
existed at the time of the original offer. If offers are still available within this range it would 
not be too great a hardship to compel the offeree to go elsewhere as compared with the hard- 
ship upon the offeror in compelling him to perform the contract at the low figure caused by his 
mistake. In certain situations this test would be stricter than that applied in other portions of 
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The treatment of the situations where there has been a change of position 
by one of the original parties subsequent to the transaction in which there 
has been either mutual or unilateral error has been quite orthodox. It is ordi- 
narily said that any slight change of position bars recovery for mistake, even 
though the mistake was mutual.’?? It would seem, however, that the problems 
presented here are analogous to those arising in cases of unilateral mistake. 
When one gets a windfall because of a mistake he should not be entitled to 
keep it despite a partial change in position, but relief should be given, condi- 
tioned, of course, upon compensation for any actual damages suffered.”? It 
might be noted that the Restatement on Restitution says that the right to 
, Testitution is terminated or diminished if circumstances have so changed that 
it would be inequitable to require the other party to make full restitution.” 

A case might well be imagined in which A and B enter into a contract for 
the sale of 500 gallons of wine at a price of $300 based upon a mutual error 
as to the year of the vintage. The wine, however, is actually older than both 
parties supposed and is really worth $500. Subsequently, B, not yet having 
discovered the mistake, enters into a contract for resale to C at a price of $400. 
It would seem only proper that A, prior to the actual consummation of the 
sale between B and C, should be able to rescind the contract upon the payment 
of the actual damages B will suffer, which in this case will be, if anything, $100 
that C will recover from B for his failure to perform his contract. Because of 
his mere change of position by a contract for resale, B should not be entitled 
to keep the wine worth $200 more than he paid. On analogy to tort, it would 
seem improper to make one suffer, because of a careless use of language or 
language used in ignorance of a true state of affairs arising either with or with- 
out fault, for an amount greater than the damage actually caused the other 
party who has acted or changed his position in reliance thereon. 

The various approaches suggested in relation to unilateral mistake are ap- 
plicable also to those cases of error commonly referred to by the term “mis- 
understanding.” A typical case of such misunderstanding would be a Chicago 
concern quoting to a customer prices which include delivery to Washington, 
the concern quoting with reference to Washington, D.C., but the customer 


contract law, i.e., the mere showing that the next highest bid is unavailable. If the bid is not 
within the “range of the competitive market” it might well be found that the offeree should 
have known that the low bid was induced by mistake, and should not be allowed to take ad- 
vantage of such a situation. 

In addition, the burden of proof should be placed upon the person who is seeking to hold 
the mistaken party to his bargain. In the event that he can not satisfy the court with the 
proper quantum of evidence as to the existence of the above elements relief should be given for 
the mistake conditioned only upon compensation for actual expenses. 


--'9 5 Williston, op. cit. supra note 1, at §§ 1594, 1595; Clark, Equity § 379 (1919). 


2° This argument does not apply to those cases in which the change of position has been 
such that reformation or rescission would be substantially impossible. 


* Rest., Restitution § 69 (1937). 
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seeking to contract with respect to delivery to the State of Washington. It 
has been urged in such cases that a party is not bound by ambiguous language 
since there can be no certain, manifested mutual assent which would create 
a binding contract.” Another possible approach is to treat any transaction of 
this type as a nullity on the theory that in such cases there is an entire absence 
of sufficient elements to constitute a valid promise.*? Here, too, an inquiry as 
to the assumption of risk or even the fault of either of the parties might be 
pertinent prior to allowing the transaction to be set aside, and any relief given 
might be conditioned upon the payment of compensation for damages actually 
suffered by the party being sued for relief. In Falck v. Williams*4 the appro- 
priate inquiry might have been whether or not the party seeking relief had 
been at fault or assumed the risk by failing to spend the extra shillings neces- 
sary to clarify the message. Such relief as splitting the loss between two 
parties equally at fault or equally innocent, rather than having one party 
bear the entire cost, might well be adopted.’s 


II 


After this theoretical inquiry, an examination of the Illinois cases in rela- 
tion to these problems seems pertinent. As to the distinction between mistake 
of fact and mistake of law, in Illinois, the law appears to be quite settled. The 
earlier cases quite flatly state that there can be no relief for mistake when the 
mistake is one of law.** When the parties know what words are used equity 
will not grant relief for a mistake as to the legal effect of the language used.?’ 
However, a few cases, where the mistake was due to the ignorance of the 
scrivener, even though his mistake was one of law,”* or where the party seeking 
relief was ignorant of the particular words used”? relief has been given. 

Apparently the doctrine of no relief for mistake of law did disturb some of 
the justices of the Illinois Supreme Court as indicated by the dissenting opin- 































* 1 Williston, op. cit. supra note 1, at §95; Foulke, op. cit. supra note 6, at 208; Raffles v. 
Wichelhaus, 2 H. & C. 906 (1864). 

3 Such an approach is indicated by Professor Sharp’s treatment of these cases as a problem 
of the interpretation of promises: Sharp, Cases on Contract and Quasi-Contract (1937-8). 

*4[1900] A.C. 176 (the correspondence between the parties was by means of telegraphic 
code). 

*s For an application of such theory to the tort field, see Gregory, Legislative Loss Dis- 
tribution in Negligence Actions (1936). 

% Shafer v. Davis, 13 Ill. 396 (1851); People v. Foster, 133 Ill. 496, 23 N.E. 615 (1890); 
Seymour v. Bowles, 172 Ill. 521, 50 N.E. 122 (1898). 

27 Gordere v. Downing, 18 Ill. 492 (1857); Wood v. Price, 46 Ill. 439 (1868); Fowler v. 
Black, 136 Ill. 363, 26 N.E. 596 (1891); Holbrook v. Tomlinson, 304 Ill. 579, 136 N.E. 745 
(1922). 

* Keith v. Globe Ins. Co., 52 Ill. 518 (1869); Kyner v. Ball, 182 Ill. 171, 54 N.E. 925 (1899). 


#9 Dinwiddie v. Self, 145 Ill. 290, 33 N.E. 892 (1893); see also Englebrecht v. Englebrecht, 
323 Ill. 208, 153 N.E. 827 (1926) (relief given for mistake of law because of disparity in the 
position of the parties). 
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ions in Atherton v. Roche®° and Tilton v. Fairmount Lodge.** In the former case, 
the dissent attempted to limit the doctrine to cases of mistake of the legal 
principle involved as distinguished from mistake as to the particular individual’s 
legal rights. In two subsequent cases in which the court gave relief for mistake, 
the question of whether or not the mistake was one of law was not discussed, 
but on closer examination it seems that this was the error of the parties.: 
In the case of Peter v. Peter,33 the court expressly refusing to follow the time 
worn dogma and stating that there are some cases in which equity will inter- 
vene if such is the dictate of justice, said: 

Private legal rights, interests, duties or liabilities are always more or less complex, 
particularly to the layman. They depend upon conditions of fact as well as rules of 
law, and a concrete notion of a private legal right, interest or liability is not readily 
separated from the facts on which it depends. Such mistakes may therefore be, and 
frequently are, properly considered as mistakes of fact. 


This same attitude was recently reflected in Darst v. Lang.*5 It should be noted 
that the holding of the court is not a denial of the usual rule in such cases where 
the mistake is as to the general legal principles involved. In this situation there 
is no indication in the cases that the rule denying relief has been abrogated. 

The Illinois courts in their treatment of unilateral mistake have made a 
distinction bearing on the type of relief sought. If the mistaken party seeks 
rescission it has been said that such relief will be granted but if reformation 
is sought redress will be denied.** The reasoning of the courts in upholding 
rescission but denying reformation is that there is no meeting of the minds and 
therefore there was no agreement to which the writing could be made to con- 
form. This talk of the courts, embodying subjective phraseology, is misleading. 
The necessary elements for the existence of a contract on the basis of the ob- 
jective theory seem to be present and the cases are not true cases of mis- 
understanding. But denial of reformation is apparently sound. In cases of 
mutual error reformation is the changing of the written instrument to conform 
with the prior agreement and understanding of the parties. Whereas, to give 
reformation in cases of unilateral mistake would be tantamount to the foisting 
of a new contract upon the non-mistaken party.’ 

3° 192 Ill. 252, 61 N.E. 357 (1901). 

3 244 Ill. 617, 91 N.E. 644 (1910). 

3 Highway Comm’rs. v. Bloomington, 253 Ill. 164, 97 N.E. 280 (1912); Moore v. Shook, 
276 Ill. 47, 114 N.E. 592 (1916). 

33 343 Ill. 493, 175 N.E. 846 (1913). 34 Jd., at 408. 

38 367 Ill. 119, 10 N.E. (2d) 659 (1937). 

36 Morgan v. Owens, 228 Ill. 598, 81 N.E. 1135 (1907); Bivins v. Kerr, 268 Ill. 164, 108 N.E. 
66 (1915); Nelson v. Pedersen, 305 Ill. 606, 137 N.E. 486 (1922); Schaefer v. Henze, 337 Ill. 


41, 168 N.E. 625 (1929); but see Harmony Way Bridge Co. v. Leathers, 353 Ill. 378, 187 N.E. 
432 (1933). 


37 Patterson, Equitable Relief for Unilateral Mistake, 28 Col. L. Rev. 859, 884 (1928). 
For a note in relation to this distinction see, 59 A.L.R. 807 (1929). 
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There are exceptions to the granting of rescissory relief. It is said such relief 
will be denied if the complainant has been negligent and failed to exercise due 
care.38 Such was the holding of Steinmeyer v. Schroeppel,3® although in Devine 
v. Edwards* it was said that negligence in not discovering the mistake would 
not be a bar to relief. The identical problem of the Steinmeyer case is found in 
Bromagin v. City of Bloomington," in which a contractor made a miscalculation 
in his bid. The court decided that there was no such negligence as would bar 
relief because the contractor was pressed for time in preparing his bid. Denial 
of relief because of negligence is not an absolute rule. Thus, relationship of 
trust has been said to excuse a want of care in examining a deed.‘? Negligence, 
per se, should not be a bar to relief for mistake, but if the doctrine of negligence 
is to be incorporated into this field of contract law, logically the negligent 
party should be liable only for actual damages suffered, and relief should be 
conditioned upon such compensation. 

It might be appropriate in order to have stability of contract in a commercial 
world to hold that a contractor in submitting a bid, has assumed the risks of 
making mistakes. This is said in the compromise and settlement cases.‘3 But 
if, as in the Bromagin case, the bid actually submitted is so out of line with 
all possible prices as to put the buyer on notice that a mistake has been made 
it cannot be so argued. 

Since relief for unilateral mistake is given in some instances in Illinois, per- 
haps a gradual extension of relief may be possible beyond its present narrow 
confines even to cases in which the complainant has been negligent, providing 
that the adoption of some such doctrine as the assumption of risk coupled with 
a proper placing of the burden of proof as to loss of bargain will provide ade- 
quate protection for commercial contracts.‘ 

As to the situation in which there has been a change of position by either 
party to the transaction, the general rule in Illinois is that there can be no 
rescission of a contract unless the other party can be put in a status quo, and 
recission must be in toto.4s Moreover, those cases which say rescission will be — 


38 Bonney v. Stoughton, 122 Ill. 536, 13 N.E. 833 (1887); Tosier v. Mayer, 315 Ill. 362, 
146 N.E. 465 (1925). 

39 226 IIl. 9, 80 N.E. 564 (1907) (the seller made an error in his bid by wrongly adding a 
column of figures, one of the figures having been displaced in the column); see 2 Ill. L. Rev. 
267 (1907). 

4° 87 Tl. 177 (1877). 

4 234 Ill. 114, 84 N.E. 700 (1908). 

# Purvines v. Harrison, 151 Ill. 219, 37 N.E. 705 (1894); Morgan v. Owens, 228 IIl. 598, 
81 N.E. 1135 (1907); McCall v. Middleton, 304 Ill. 408, 136 N.E. 723 (1922). 

43 Jones v. Wright, 71 Ill. 61 (1873); Frank v. Tolman, 75 III. 648 (1874); Kall v. Block Co., 
319 Ill. 339, 150 N.E. 254 (1926); see also Botsford v. Wilson, 75 Ill. 132 (1874). 

44 Note 18 supra. 


45 Buchenau v. Horney, 12 Ill. 336 (1851); Lovingston v. Short, 77 Ill. 587 (1875); Bollnow 
v. Novacek, 184 IIl. 463, 56 N.E. 801 (1900); Fisher v. Burks, 285 Ill. 290, 120 N.E. 768 (1919). 
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given for unilateral mistake do so only if no injustice will result to the other 
party and if rights of innocent third parties have not intervened.** Where relief 
for mistake has been sought against a bona-fide purchaser from a party to the 
original transaction, the court has said that no correction for mistake would 
be given if the purchaser was without notice of the mistake.‘7 The purchaser 
need not have actual knowledge to be defeated, for if the situation was such 
at the time of his purchase that he should have been put on notice of the mis- 
take, relief will be given against him.** The case of Sickmon v. Wood? denied 
relief to a mortgagee in a foreclosure proceeding against a later purchaser be- 
cause of a mistaken description in the mortgage, of which mistake the purchaser 
was unaware. This seems obviously unjust as depriving the mortgagee of the 
security for his debt. In Way v. Roth,’° a mortgage was reformed for a mistake 
in description even though subsequent grantees had purchased the premises 
without knowing of the mistake. Relief was proper since the grantees pur- 
chased the premises on the undersanding that there was a mortgage thereon. 
It is highly probable that this was the understanding in the Sickmon case as 
well. Way v. Roth does not, however, appear to indicate any decided tendency 
in the Illinois courts, to depart from the accepted doctrine that a change of 
position by either party, complainant or defendant, will be a bar to relief. 

The subject matter of misunderstanding reveals a scarcity of cases; few of 
them have been taken to the Supreme Court for decision. In Rupley v. Dag- 
gett,* a seller of a horse was allowed to recover the property in an action of 
replevin when it appeared that the parties had not understood each other as to 
the price. Another case of misunderstanding was that of Shores, Dunham and 
Co. v. Barker in which a third party failed to communicate the offer as made 
by the offeror. In the latter case the court said the proper remedy would be 
rescission upon discovery of the mistake. More properly, it would seem there 
¥ was no contract to rescind. Nor was anything said about splitting any costs 
or expenses although both parties were equally at fault. 

At this time, it cannot be said that the Illinois courts have adhered strictly 
to the objective theory of contracts in handling the various problems of mistake. 
Nor on the other hand have they taken into consideration the possible tort and 
economic theories suggested. 


Morgan v. Owens, 228 Ill. 598, 81'N.E. 1135 (1907); Bivins v. Kerr, 268 Ill. 164, 108 
N.E. 996 (1915); Nelson v. Pedersen, 305 Ill. 606, 137 N.E. 486 (1922); Schaefer v. Henze, 
337 Ill. 41, 168 N.E. 625 (1929); see also Dillard v. Jones, 229 Ill. 119, 82 N.E. 206 (1907). 


47 Sickmon v. Wood, 69 Ill. 329 (1873); see also the dictum in Boone v. Graham, 215 III. 
511, 74 N.E. 559 (1905). 


48 Skelly v. Ersch, 305 Ill. 126, 137 N.E. 106 (1922); Pearce v. Osterman, 343 Ill. 175, 175 
N.E. 416 (1931). 


49 69 Ill. 329 (1873). 
5° 159 Ill. 162, 42 N.E. 321 (1895). 
St 74 Ill. 351 (1874). 52 88 Ill. 212 (1878). 
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SOME ASPECTS OF THE LAW OF RELEASE 
OF CLAIMS IN ILLINOIS 


Technically speaking, a release at common law is a sealed discharge of an 
existing claim or obligation, which may have arisen either ex contractu or ex 
delicto This definition excludes a common loose usage of the term to refer 
to discharge of liability by any method, and its alternative correct usage in the 
field of conveyancing to refer to a certain kind of deed or grant. A release, 
moreover, may be effective today without a seal. 

Operating as it does to destroy all liability with respect to claims purported 
to be affected thereby,’ it is an effective and attractive device which may be 
used by the harassed obligor to “wipe the slate clean.” On the other hand, it 
is an instrument peculiarly liable to abuse in the hands of the powerful or un- 
scrupulous debtor. The excesses of the ubiquitous insurance adjuster, for ex- 
ample, are too well known to require comment. It is not pretended that obligors 
of any class have not a moral as well as a legal right to obtain settlements on 
terms favorable to themselves, especially when their obligations result from 
merely colorable demands or when the claimant, as is often the case, is the 
equal or superior of the obligor in bargaining power. But the all too frequent 
resort to coercive methods to obtain a desired release has resulted in the formu- 


lation of a body of law more or less clearly defining the abuses which will in- 
validate a settlement. 


It is well established, for example, that the presence of fraud in procuring 
the execution of a release will render it unenforceable. The party seeking to 
procure the release will not be allowed to misrepresent facts in order to procure 
the signature of the other party, as, for instance, in the frequently recurring 
cases of deliberate misstatement as to the nature or contents of the instrument 
signed. Apparently the party to be released is under no obligation to see to 
it that the other party read the release, but he may not by any artifice deprive 


* 3 Williston, Contracts § 1820 (1920); Fallon, The Nature of Release, 11 Temple L.Q. 179 
(1937). 

? Rest., Contracts § 402 (1932); Cairo, Truman & So. R. Co. v. United States, 267 U.S. 350 
(1925); Murphy v. Halleran, 50 Ill. App. 594 (1893); Jackson v. Security Mutual Life Ins. 
Co., 233 Ill. 161, 84 N.E. 198 (1908); Toffenetti v. Mellor, 323 Ill. 143, 153 N.E. 744 (1926). 


3 Plaintiff was induced to sign a release of liability for the death of her husband by the de- 
fendant’s misrepresentation that the instrument was a contract whereunder she would be en- 
titled to receive a greater amount if other widows received such an amount in compensation for 
the death of their husbands in the same disaster. Held, invalid. Monahan v. St. Paul Coal 
Co., 193 Ill. App. 308 (1915). See also Lumbermen’s Ins. Co. v. Preble, so Ill. 332 (1869); 
Ill. Cent. R. Co. v. Welch, 52 Ill. 183 (1869); Chicago, R.I. & P.R. Co. v. Lewis, 109 Ill. 120 
(1884); Nat’l Syrup Co. v. Carlson, 155 Ill. 210, 40 N.E. 492 (1895); Pioneer Cooperage Co. 
v. Ramonowicz, 186 Ill. 9, 57 N.E. 864 (1900); Indiana, D. & W. R. Co. v. Fowler, 201 III. 
152, 66 N.E. 394 (1903); Ohlmeyer v. American Steel & Wire Co., 168 Ill. App. 195 (1912); 
Reitz v. Yellow Cab Co., 248 Ill. App. 287 (1928). 
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such party of the opportunity or desire to do so.4 The obligor may not take 
advantage of the other party’s inability to read,’ or his incapacity to under- 
stand the instrument at the time of signing by virtue of mental or physical 
weakness, in order to obtain his signature on a release, the purport of which 
he does not understand.® The evident deduction from the cases is that, in the 
absence of deliberate misrepresentation, the party seeking to be released may 
deal at arms’ length with the releasor unless the circumstances are such that 
the latter is at such a permanent or temporary disadvantage that he is incapable 
of understanding the significance of the transaction. In such event, the courts 
will demand that disclosure that is full and adequate in view of the circum- 
stances be made of all facts that would be likely to induce the obligee’s deci- 
sion, and he must understand the effect of the instrument he is asked to sign. 
He will not be protected, however, if he merely neglected to inform himself 
of the contents of the instrument or the effect thereof, not having been in- 
capacitated or deceived.? The decision of the court will depend, of course, 
upon how aggravated the facts of the particular case are.* 

Such fraud, creating a deception as to the nature or contents of the instru- 
ment itself, or consisting of taking advantage of the releasor while he is in such 
a condition as to be incompetent to contract, is commonly thought of as showing 
that no release was ever executed in the first place—that the deceived party 
never consented to the agreement sought to be given effect as a discharge; con- 
sequently, it is available at law as a defense to the validity of the instrument.’ 
Such matter will commonly appear in the plaintiff-obligee’s reply in response 
to the defendant’s answer setting up the release as a defense. Other forms of 
fraud, such as misrepresentations as to collateral matters independent of the 
contents or effect of the instrument itself, not necessarily leading to a mis- 
conception of the intrinsic elements of the release, formerly were available 

4In Hartley v. Chicago & Alton R. Co., 214 Ill. 78, 82, 73 N.E. 398, 399 (1905), plaintiff 
sought to avoid the effect of a release he had signed on the ground, inter alia, that he had 
not read the instrument. The court said, in overruling this defense, “There was no evidence 
tending to prove any misrepresentation or trick as to the contents of the instrument, and no 
trick or device was employed to secure the signature or to prevent plaintiff from reading the 
release. The very nature and appearance of the instrument were such that a glance would show 


to any one who could read what its nature was.” Cf. Reitz v. Yellow Cab Co., 248 Ill. App. 
287 (1928). 


5 Nat’l Syrup Co. v. Carlson, 47 Ill. App. 178 (1893). 


6 Eagle Packet Co. v. Defries, 94 Ill. 598 (1880) (release obtained by physician from 
illiterate woman mentally and physically weakened by shock of accident); Chicago, R.I. & 
P. R. Co. v. Lewis, 109 Ill. 120 (1884) (semble); Worthey v. C.C.C. & St. L. R. Co., 251 Il. 
App. 585 (1929); Chicago Union Traction Co. v. Ludlow, 108 Ill. App. 357 (1903) (plaintiff 
under influence of morphine and unable to understand significance of instrument). 

7 See note 15 infra. 

§ See Bonney v. Bonney, 237 Ill. 452, 86 N.E. 1048 (1909); Smith v. People’s Life Ins. Co., 


212 Ill. App. 37 (1918); Woodbury v. U.S. Casualty Co., 284 Ill. 227, 120 N.E. 8 (1918). 
9 Note 3 supra. 
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to impeach the release only in equity,’® presumably by an affirmative action 
instituted for that purpose. The rule was apparently otherwise where the re- 
lease was without a seal." Under the Illinois Code, however, such matter pre- 
sumably can be pleaded in conjunction with that of a “legal’’ nature, under 
the provision purporting to abolish the procedural distinctions between law 
and equity.” 

The presence of mistake, as to a material fact, as distinguished from fraud 
in the negotiation and execution of a release, affords grounds for relief in 
equity,"’ but the courts are probably more hesitant in this case, inasmuch as 
the party seeking to be released has not induced the other’s action by his own 
consciously wrongful action, as in the case of fraud." For example, if the one 
party has not by his own fraudulent or coercive conduct sought to obtain the 
other’s signature on the instrument, the fact that the latter, being illiterate 
or blind or otherwise incapacitated, did not understand the agreement, will 
not afford grounds for relief for mistake where he did not have someone read 
or explain it to him, at least where he is not burdened by an additional and 
extraordinary disability induced by the very circumstances sought to be ad- 
justed, and the other party did not attempt to take deliberate advantage of 
the disability."s A fortiori, if the releasor is perfectly capable of reading and 

© See, for example, Jackson v. Security Mut. Life Ins. Co., 233 Ill. 161, 84 N.E. 108 
(1908), where plaintiff was induced to release husband’s insurers on their representations that 
her claim would be worthless because the husband had made false statements in securing his 
policy. Also Chicago City R. Co. v. Uhter, 212 Ill. 174, 72 N.E. 195 (1904); Gearty v. L. Fish 
Furniture Co., 289 Ill. App. 538 (1937). 

™ Robinson v. Yetter, 238 Ill. 320, 87 N.E. 363 (1909). 

2 Til. C.P.A. § 31, Ill. Rev. Stat. c. 110, § 155 (1937). But see Gearty v. L. Fish Furniture 
Co., 289 Ill. App. 538 (1937). 

"3 Chicago & A. R. Co. v. Jennings, 114 Ill. App. 622 (1904); Munnis v. Northern Hotel 
Co., 237 Ill. App. 50 (1925). 

Probably the “equitable” defense of mistake can now be pleaded in conjunction with legal 
defenses in the same action. See note 10 supra. On the general problem of relief for mistake 
see pp. 446-54 supra. 

‘4 Insofar as the party seeking the release is aware of the other’s mistake, his conduct in 


deliberately taking advantage of it would tend to amount to fraud, and would be covered by 
rules discussed supra. 


's Ill. Cent. R. Co. v. Jonte, 13 Ill. App. 424 (1883); Black v. Wabash, St. L. R. Co., 111 
Ill. 351 (1884); Chicago, R.I. & P. R. Co. v. Hamler, 215 Ill. 525, 74 N.E. 705 (1905); Guerra 
v. Rocco, 181 Ill. App. 528 (1913); Shulman v. Moser, 284 Ill. 134, 119 N.E. 936 (1918). 

But apparently a different result may be reached by some courts in special circumstances. 
See, for example, Whitney & Starrette Co. v. O’Rourke, 172 Ill. 177, 182, 50 N.E. 242, 244 


(1898), where the court, in refusing to uphold a release, said, “As to the release . . . , it appears 
to have been intended rather as a receipt for wages due to the appellee at the time it was signed, 
than as a release of damages suffered on account of the accident in question... . It is true 


that, at the bottom of the receipt and before the signature, appear these words: ‘In full for 
service and damages.’ But the evidence shows that the appellee was an ignorant man,and 
could not read or write, and signed the receipt by making his mark. There is evidence tending 
to show that he did not understand the paper signed by him to be a release of damages. . . . 
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understanding the terms of the instrument by his own efforts, he will not be 
relieved because of his failure to do so. 


If the mistake is one of “law,” usually no relief will be given." Presumably, 
however, relief would be afforded as to releases made under such a mistake, 
where the mistake is induced by one who takes advantage of it, and close rela- 
tions exist between the parties, so that the one mistaken is entitled to rely."” 

While the ignorance of actual injuries suffered by the releasor, or of the 
seriousness of known injuries is probably not enough, standing alone, to justify 
rescission of a release for mistake when the instrument was signed with the 
intent that it was to preclude all liability for existent damages, such ignorance, 
as a practical matter, will stimulate the courts to seize on any unconscionable 


conduct of the obligor in procuring the agreement, as a basis on which to 
predicate relief.** 


When the efforts to induce the giving of a release become too aggressive, 
of course, they may amount to duress, which will invalidate releases as well 
as other types of agreements.'? Apparently the situation must be so extreme 
that the coerced party is deprived of his own free will and is subjected to the 
other’s dominance, as the result of an overwhelming fear of imminent personal 
disaster.” The courts will probably not require a very strong showing of in- 


The jury have (not erroneously) found that he did not understand it to be a release.” Cf. 
Metropolitan Bank v. Godfrey, 23 Ill. 573 (1860); Edward Thompson Co. v. Hunt, 218 IIl. 
App. 616 (1920). 

*6 Hendrix v. People, 9 Ill. App. 42 (1881); Williams v. Rhodes, 81 Ill. 571 (1876); Barnett 
v. Noble, 155 Ill. App. 129 (1910); Kazwell v. Reynolds, 250 Ill. App. 174 (1928). See, for 
possible qualifications on the rule as stated, pp. 446-47 supra. 

17 See, for example, Sands v. Sands, 112 Ill. 225 (1885), where a favored son induced his 
mother to convey her estate to him, upon his assurance that the deed was in the nature of a 
will and so would not be operative until her death. The deed was set aside. The court treated 
the case as involving mistake of law. It might well have found actual fraud, and the presence 
of undue influence, the mother having been old and feeble, may have been a deciding factor. 
Cf. Eichhorst v. Eichhorst, 338 Ill. 185, 170 N.E. 269 (1930); Cusack v. Cusack, 253 Ill. App. 
288 (1929), rev’d 339 Ill. 108, 170 N.E. 841 (1930). 

*®In Munnis v. Northern etc. Ins. Co., 237 Ill. App. 50 (1925), complainant was injured 
by falling down an elevator shaft. While lying in the hospital and in a weakened condition, 
defendant’s adjuster procured a release, complainant assuming that his injuries were temporary 
and not serious. Actually, his hurts were serious and permanent. The release was set aside as 
made under mistake of a material fact. The decision was obviously influenced by unconscion- 
able conduct of defendant’s agent in inducing complainant’s action, and by a desire to protect 
the distressed claimant from making a bad bargain at a time when his powers were impaired. 
Reluctance to uphold releases obtained in such circumstances is evidenced by courts in other 
jurisdictions. See 26 Mich. L. Rev. 828 (1928); 13 Minn. L. Rev. 392 (1929); 3 Brooklyn L. 
Rev. 345 (1934); 21 Iowa L. Rev. 146 (1935). 

9 Spaids v. Barrett, 57 Ill. 289 (1870); Woodbury v. U.S. Casualty Co., 284 Ill. 227, 120 
N.E. 8 (1918). 

2° McAldon v. Van Alstine, 135 Ill. App. 396 (1907); Still v. Still, 188 Ill. App. 330 (1914); 
Harris v. Flack, 289 Ill. 222, 124 N.E. 377 (1919); Cook v. Wolf, 296 Ill. 27,129 N.E. 556 (1921). 

Compare the more liberal attitude expressed in Rees v. Schmits, 164 Ill. App. 250 (1911); 
Ill. Merchants’ Trust Co. v. Harvey, 335 Ill. 284, 167 N.E. 69 (1929). 
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timidation, however, in questionable situations where the releasor at the time 
of signing the instrument was suffering from the effectes of bodily or mental 
injury, and his resulting weakness was taken advantage of by the other to 
obtain the release. In Woodbury v. United States Casualty Co.,* the plaintiff 
had accidentally shot himself, necessitating the amputation of his foot. While 
he was still in a dazed and weakened condition as a result of the accident, the 
defendant insurer’s adjuster threatened to have him prosecuted and sent to the 
penitentiary for attempting to defraud the company through deliberate schem- 
ing. The plaintiff signed a release as much to rid himself of the unwelcome 
visits of the adjuster as to avert the threatened consequences of a refusal to 
sign. Although the court did not indicate whether the adjuster’s conduct was 
fraudulent or coercive, it is apparent that its refusal to uphold the instrument 
was influenced by the pressure on the plaintiff.” 

The conduct of the coercing party need not threaten or affect the personal 
well-being of the other party. Its effect is equally coercive when the appre- 
hended disastrous consequences will affect the other party’s property. In 
Spaids v. Barrett,3 the defendant tied up the plaintiff’s perishable foodstuffs 
by an attachment fraudulently obtained. He then refused to surrender the 
goods except on condition of plaintiff’s remitting to him an amount more than 
twice what was due and executing a release from all damages. The release so 
obtained was set aside as having been procured by duress of property. In this 
situation, however, the courts probably will not be as quick to grant relief 
as in the situation of the Woodbury case.*4 


All the foregoing grounds of attack on the validity of releases require the 

284 Ill. 227, 120 N.E. 8 (1918). 

22 Compare note 6 supra. A mere threat to resort to legal action or process in pursuance of 
a claim having some foundation in fact, not amounting to abuse of process does not amount 
to duress. Taylor v. Cottrell, 16 Ill. 93 (1854); McAldon v. Van Alstine, 135 Ill. App. 396 
(1907); Kerting v. Hilton, 152 Ill. 658, 38 N.E. 941 (1894); Loan & Protection Ass’n of Patoka 
v. Holland, 63 Ill. App. 58 (1895); Kreider v. Fanning, 74 Ill. App. 230 (1897); Gregory v. 
Gregory, 323 Ill. 380, 154 N.E. 149 (1926). 

23 57 Ill. 289 (1870). 

*4In Ritchie v. Cherest, 8 Ill. App. 534 (1881), the plaintiff executed a release of further 
liability of the defendant for payment of a disputed amount for services rendered, in considera- 
tion of immediate payment of part of that amount. His action was necessitated by urgent 
necessity to pay the claims of pressing creditors. Held, no duress. Cf. Bonney v. Bonney, 237 
Ill. 452, 86 N.E. 1048 (1908) (no duress established where plaintiff was forced to sign a release 
in fear of the defendant’s successful accomplishment of his threat to take plaintiff’s children 
away from her in a pending divorce proceeding if she did not do so). See also Hartsville Oil 
Mill v. United States, 271 U.S. 43 (1926), where officers of the federal government threatened 
to refuse to perform the government’s part of contracts for raw materials to be supplied by 
plaintiff contractors. Plaintiffs were given one hour in which to decide whether to accept this 
consequence or to execute a compromise agreement at an alleged loss to themselves. The 
court refused to set this agreement aside for duress. 

Duress was originally limited to coercion of the person, its basis being the supposed dep- 
rivation of the power of free will. It was later conceded that coercion of property could have 
the same effect on its owner’s mind. Out of this concession came relatively modern rule as to 
duress of property. See 5 Williston, Contracts, c. 47 (rev. ed. 1937). 
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existence of abnormal fact situations—the undue pressure brought to bear by 
the one party on the other, exceeding the limits of permissible bargaining zeal, 
the conscious attempt to “trick” the releasor into signing the instrument by 
taking deliberate advantage of his known misconception of the true situation, 
the releasor’s inability to hold up his own end of the negotiations by virtue 
of personal incapacity, or other facts justifying the courts in bringing the case 
within traditional fields of law, such as fraud, mistake, or duress. In the ab- 
sence of such facts, if the parties negotiated from equally advantageous bargain- 
ing positions, the release agreement should be upheld. But it is believed that in 
many cases the individual tort claimant being solicited to release his claims is 
not in a position ably to defend his own interests even in the absence of coercive 
or fraudulent conduct on the part of his obligor, especially where that obligor 
is a powerful business organization, such as a railroad or insurance company. 
The prospect of a long and costly legal battle with such an opponent, often 
commanding almost unlimited resources, is enough to deter all but the most 
courageous or the most vindictive from taking action, especially where a tempt- 
ing compromise settlement is offered in consideration of a release. It is con- 
ceivable that relief might be obtained in equity where gross inadequacy of 
benefits received or other circumstances render the agreement so unconscion- 
able as to warrant equitable action.’ 

The requirement of consideration for a release® may furnish a bulwark of 
protection for the claimant, a guaranty that he will not be completely deprived 
of his claims without some beneficial return therefor. It is true that at common 


law a sealed release was binding, and like other sealed instruments, required 
no consideration.?” But in Illinois, the common law effect of the seal has been 
modified, so that it merely “imports” or “furnishes evidence of” or “‘a pre- 
sumption of ” a consideration.” This effect is apparently conclusive in actions 


28 See Dreyer v. Goldy, 62 Ill. App. 347 (1895), appeal dismissed 171 Ill. 434, 49 N.E. 560 
(1898); Gary v. Newton, 201 Ill. 170, 66 N.E. 267 (1903); Aldrich v. Ederer, 220 Ill. App. 333 
(1920); Hustad v. Cerney, 321 Ill. 354, 151 N.E. 871 (1926); McClintock, Equity c. 3 (1936). 

%6 Benjamin v. McConnell, 4 Gilm. (Ill.) 536 (1847); Wilson v. Keller, 9 Ill. App. 347 (1881); 
Murphy v. Halleran, 50 Ill. App. 594 (1893). In the Wilson case, it was suggested that a re- 
lease of a claim could operate as a gift if so intended, if a delivery or formal cancellation of 
some tangible evidence of the claim could be made. But the later case of Ermold v. Bear, 
358 Ill. 233, 193 N.E. 184 (1934), apparently refutes this possibility. See 9 Tulane L. Rev. 
615 (1935). 

27 3 Williston, Contracts § 1820 (1920). 


28 Benjamin v. McConnell, 4 Gilm. (Ill.) 536 (1847); Parks v. Cadwallader, 53 Ill. App. 236 
(1893); Fortham v. Deters, 206 Ill. 159, 69 N.E. 97 (1903); Chamberlin v. Sanders, 268 Ill. 41, 
108 N.E. 666 (1915). 

See 3 Univ. Chi. L. Rev. 312, 313 (1936). In New York a comparable alteration of the 
effect of the seal under § 840 of the Code of Civil Procedure applied only to executory agree- 
ments so that a release under seal, being executed, could not be impeached for lack of con- 
sideration. Homans v. Tyng, 56 App. Div. 383, 67 N.Y. Supp. 792 (1900); Finch v. Simon, 
61 App. Div. 139, 70 N.Y. Supp. 361 (1901). 
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at law, however, the presence of a seal precluding any inquiry into the question 
of consideration for the release in such actions. Thus, such impeachment is 
possible only in equity,?? where total want of consideration may be shown to 
invalidate a release.’° In a case of inadequacy of consideration, so gross as to 
warrant a finding of fraud, moreover, it is conceivable that equity may set 
aside the agreement." Although equity will look behind the seal on questions 
of consideration, and although the payment and acceptance of a lesser sum in 
satisfaction of a liquidated, undisputed claim ordinarily is a defense to that 
claim only pro tanto#*—and the presence of an unsealed release of the whole 
claim will not change this result3—equity will not invalidate a settlement of 
such a claim given in consideration of payment of a lesser sum plus a sealed 
release of the balance,4 subject to possible exceptions before pointed out as to 
the want or gross inadequacy of the consideration. 

It would seem that the requirement of a seal furnishes little protection to 
the claimant importuned for a release by a powerful obligor. At most, it re- 
quires a certain degree of formality and deliberation that might have some 
slight deterent effect on the conduct of the one seeking to be released. Much 
of even this slight effect has apparently been done away with by the liberal 
Illinois view as to what constitutes a seal, a scroll,35 the word “seal,’’° or the 
letters “‘L.S.,”37 being sufficient. Insofar as equity will look behind the seal, 
however, to inquire into questions of consideration, the necessity of furnishing 
some sort of consideration for the relinquishment of claims, to some slight 

29 Quincy Horse Railway & Carrying Co. v. Omer, 109 Ill. App. 238 (1903); Chicago City 
Ry. Co. v. Uhter, 212 Ill. 174, 72 N.E. 195 (1904); Jackson v. Security Mut. Life Ins. Co., 233 
Ill. 161, 84 N.E. 198 (1908); Killean v. Beaupre, 187 Ill. App. 407 (1914); Hemmick v. B. & 


O. S. W. R. Co., 263 Ill. 241, 104 N.E. 1027 (1914); Woodbury v. U.S. Casualty Co., 284 Ill. 
227, 120 N.E. 8 (1918). 

Want of consideration at law is a complete defense to an unsealed release. Killean v. 
Beaupre, 187 Ill. App. 407 (1914). 

3° Mills v. Larrance, 186 Ill. 635, 58 N.E. 219 (1900); Bonney v. Bonney, 237 Ill. 452, 86 
N.E. 1048 (1909). Contra: as to conveyances under seal: Rendleman v. Rendleman, 156 III. 
568, 41 N.E. 223 (1895); Calkins v. Calkins, 220 Ill. 111, 77 N.E. 102 (1906); Chamberlin 
v. Sanders, 268 Ill. 41, 108 N.E. 660 (1915). 

3« Crum v. Sawyer, 132 Ill. 443, 24 N.E. 956 (1890); Schwarz v. Reanick, 257 Ill. 479, 100 
N.E. g00 (1913); Chamberlin v. Sanders, 268 Ill. 41, 108 N.E. 666 (1915); Fisher v. Burks, 
274 Ill. 363, 113 N.E. 711 (1916) (dictum). 

32 Morrill v. Baggott, 157 Ill. 240, 41 N.E. 639 (1895); State Savings Loan & Trust Co. v. 
Stewart, 65 Ill. App. 391 (1895); Jackson v. Security Mut. Life Ins. Co., 233 Ill. 161, 84 N.E. 
198 (1908); Seidman v. Chicago Eye Shield Co., 267 Ill. App. 77 (1932). 

33 Benjamin v. McConnell, 4 Gilm. (Ill.) 536 (1847); Murphy v. Halleran, 50 Ill. App. 594 
(1893). 

34 Capital City Mut. Fire Ins. Co. v. Detwiler, 23 Ill. App. 656 (1887); Martin v. White, 40 
Ill. App. 281 (1890). 

3s Eames v. Preston, 20 IIl. 389 (1858). 


36 Jackson v. Security Mut. Life Ins. Co., 233 Ill. 161, 84 N.E. 198 (1908). 
37 Aukeny v. McMahon, 4 Ill. 12 (1841). See Ill. Rev. Stat., 1935, c. 29, § 1. 


462 THE UNIVERSITY OF CHICAGO LAW REVIEW 


extent will prevent the imposition of too onesided a bargain on the releasing 
party. This effect will, of course, be amplified where the instrument does not 
purport to be sealed at all. 

The prevailing trend of the times, however, seems to be in the direction 
of doing away with the requirement of consideration, in deference to a feeling 
that agreements, seriously made, should be binding ex proprio vigore.** Some 
jurisdictions, for example, treat receipts, especially if written, as operative to 
discharge liability for a greater sum in payment of a smaller.3? This tendency 
has been reflected in the Uniform Written Obligations Act, framed by Williston 
and recommended by the Commissioners on Uniform Laws, providing that 
“A written release or promise hereafter made and signed by the person releasing 
or promising shall not be invalid or unenforceable for lack of consideration, 
if the writing also contains an additional express statement in any form of 
language, that the signer intends to be legally bound.’’4° A comparable pro- 
vision recommended by the Law Revision Commission of New York and 
adopted in that state reads, “‘A written instrument, hereafter executed, which 
purports to be a total or partial release of all claims, debts, demands, or obliga- 
tions, or a total or partial release or discharge in whole or in part of a mortgage, 
lien or charge upon personal or real property, shall not be invalid because of 
the absence of consideration or of a seal.’”’** This section, of course, in doing 
away with the requirement of consideration and seals destroys what beneficial 
effect they may have had in equalizing the bargaining positions of releasor and 
obligor, and substitutes therefor the sole requirement of a writing. 

This abolition of the doctrine may be a very healthy phenomenon in the 
law of contracts. When parties in approximately equal positions seriously enter 
into a deliberate consensual relationship their intentions without more should 
be validated.“ But when one of the parties is at a serious bargaining dis- 
advantage, the requirement of consideration may well be a safeguard, however 
inadequate, against the imposition of unfair agreements. Inequality of posi- 
tion will very frequently be the case where releases executed by tort claimants 


38 See Ashley, Doctrine of Consideration, 26 Harv. L. Rev. 429 (1913); Lorenzen, Causa 
and Consideration in Contracts, 28 Yale L. J. 621 (1919); Sharp, Notes on Contract Problems 
and Comparative Law, 3 Univ. Chi. L. Rev. 277 (1936). 

This trend is especially apparent in the formulation of the modern rule of promissory 
estoppel. See pp. 464-71 supra. 


39 See 17 Iowa L. Rev. 102 (1931). 


4° 9 Uniform Laws Ann. 431 (1932). To date, this act has been adopted only in Pennsyl- 
vania and Utah. 


4 Second Annual Report of the Law Revision Commission, State of New York 69, 78 
(1936); Consol. Laws (N.Y.) c. 222, § 243, p. 545 (1936). 


# Compare the doctrine of “causa” in the Civil Law, Lorenzen, op. cit. supra note 38. 
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are involved. True, consideration is a very poor bulwark of safety. Tort claims 
being usually unliquidated, the payment of any sum will operate as a satis- 
faction,‘? and ordinarily its adequacy will not be questioned,‘* so that the 
claimant may have to be satisfied with a negligible return for his claims. Per- 
haps a better solution would be a requirement of some sort of a notorization 
or acknowledgment of the release before a public official, who would, as a 
condition of authentication, examine into the circumstance and require that 
the agreement shall have been fairly and understandingly made, without undue 
pressure or deception.‘s Perhaps this requirement should not be extended to 
releases of claims arising out of ordinary consensual relationships.** In such 
cases, the parties’ conduct in voluntarily creating the relationship is tanta- 
mount to an admission that they are willing to rely on their own resources ex- 
clusively in protecting their own interests. In the case of releases of claims 
that have not been created volitionally, however, no willingness of the parties 
to rely upon their own bargaining powers in the adjustment stage reasonably 
can be inferred. In the usual case of a tort claim, the relationship of the parties 
is thrust upon them without consent, and the obligee may well need the pro- 
tection of a rule similar to the one suggested, to prevent impositions by the 
more powerful obligor, with whom the releasor would never attempt to deal 
consensually in ordinary circumstances. Conceivably, releasors would find more 
adequate protection not in the development of new rules, but in a broader 
application of those already developed, such as fraud, duress, mistake, and 


equitable relief for inadequacy of consideration. 


43 Hayes v. Mass. Mut. Life Ins. Co., 125 Ill. 626, 18 N.E. 322 (1888); Coey v. C. A. Coey & 
Co., 150 Ill. App. 296 (1909); Winter v. Meier, 151 Ill. App. 572 (1909). 


44 Notes 25, 29 supra. See Crum v. Sawyer, 132 Ill. 443, 24 N.E. 956 (1890); Schwarz v. 
Reznick, 257 Ill. 479, 100 N.E. 900 (1913); Kaufman v. Sorrels, 164 Ill. App. 324 (1911); 
Hustad v. Cerney, 321 Ill. 354, 151 N.E. 871 (1936). 


4s Subject to the qualifications imposed by the doctrine of causa, gratuitous releases are 
recognized in civil law countries. Usually, however, all argeements conferring a gratuity are 
subject to special requirements of form, such as authentication by a notary or judge. See 
German Civil Code § 518; French Civil Code art. 931; Italian Civil Code art. 1056. It has been 
held in France that releases are not subject to these requirements. Lorenzen, op. cit. supra 
note 38, at 639 ef seq. 


# Where, however, as in many insurance contracts, the parties are in such unequal bar- 
gaining positions that one party thereto cannot adequately protect his own interests the 
requirement suggested should apply. 
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SOME ASPECTS OF THE LAW OF GRATUITOUS 
PROMISES IN ILLINOIS 


I 


Liability upon a simple promise not under seal is predicated on the require- 
ment of consideration,’ currently defined as a promise or an act “bargained 
for and given in exchange for the promise.’ While this narrow definition of a 
promissory obligation has at times been the subject of mild criticism’ and even 
the occasion of sportive comment,‘ the literature in general has been chiefly 
concerned with the refinement of this bargain element contemplated by the 
doctrine of consideration.’ Recently, however, writers have begun to question 
the very doctrine itself, and to advocate vigorously the abolition of considera- 
tion as the exclusive test of liability upon a promise.® 

Some promises, of course, have been enforced even though no true considera- 
tion was given therefor. For instance, courts have upheld a promise to pay 
a debt barred by the statute of limitation, or discharged in bankruptcy, or 
unenforceable because of infancy; and have resorted to highly questionable 
constructions to obviate the rigorous requirements of the consideration doc- 
trine.’? But while fictions may have succeeded in keeping the doctrine intact, 
a more realistic view recognizes such promises to be enforceable without con- 
sideration.® 

In recent years attention has been called to the fact that courts have been 
enforcing gratuitous promises’ under such legal rubrics as fraud, waiver, and 
estoppel. None of these categories can be employed without doing some vio- 
lence to their traditional meaning. Moreover, such gratuitous promises, dis- 
guised as they were under fictions, have been confined to isolated situations, 
with almost no cross-reference between them. The general underlying rule has 

* Distinguish the ‘“‘window dressing”’ obligations, where a promise is enforceable without 
consideration because it operates as a fraud upon a third party. See 5 Univ. Chi. L. Rev. 296 
(1938). 

2 Rest., Contracts § 75 (1932). 

3 Salmond, Jurisprudence 374 ef seg. (7th ed. 1924); Markby, Elements of Law § 637 (4th 
ed. 1889). 

4 See Jessel, M. R. in Couldery v. Bartum, L.R. Ch. D. 394, 399 (1880). 

Ss Langdell, Mutual Promises as a Consideration for Each Other, 14 Harv. L. Rev. 496 
(1901); Williston, Mutual Assent in the Formation of Contracts, 14 Ill. L. Rev. 85 (1919). 

6 Ballantine, Is the Doctrine of Consideration Senseless and Illogical, 11 Mich. L. Rev. 
423 (1913); Arterburn, Liability for Breach of Gratuitous Promises, 22 Ill. L. Rev. 161 (1927); 
Wright, Ought the Doctrine of Consideration to Be Abolished from the Common Law, 49 
Harv. L. Rev. 1225 (1936); Shattuck, Gratuitous Promises—A New Writ, 35 Mich. L. Rev. 
908 (1937). 

7 See 1 Williston, Contracts c. vii (rev. ed. 1936). 

§ Jbid. On the relation of letters of credit to consideration see Thayer, Irrevocable Credits 
in International Commerce: Their Legal Effects, 37 Col. L. Rev. 1326 (1937). On the seal and 
consideration see 1 Williston, op. cit. supra note 7, at §§ 217-219A. 

* Note 6 supra. See also Sharp, Notes on Contract Problems and Comparative Law, 3 
Univ. Chi. L. Rev. 277 (1936). 
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been formulated by the Restatement in the following terms: “A promise which 
the promisor should reasonably expect to induce action or forebearance of a 
definite and substantial character on the part of the promisee and which does 
induce such action or forebearance is binding if injustice can be avoided only 
by enforcement of the promise.”?° 

As a preliminary matter, it should be noted that under Section go courts 
will not be called upon to enforce all gratuitous promises upon which the promi- 
see has reasonably relied to his detriment. There will still remain the task of 
distinguishing and excluding from the operation of the stated rule social engage- 
ments or friendly accommodations." The difficulty may be all the more acute 
since gratuitous promises will normally occur among friends, neighbors, busi- 
ness associates and members of the family. This consideration, however, should 
merely serve as a caveat in the application of Section go. 

With the promise as the source of the obligation, pertinent inquiry turns to 
the extent of the liability. It is arguable that since liability is predicated upon 
a promise, the measure of damages should be determined by the expectation 
interest as in the ordinary contract cases."? On the other hand, it has been 
suggested that the extent of damages should be determined by the actual 
losses sustained by the promisee in reliance upon the promise.? It would seem 
preferable, however, not to set up any fixed rule, but rather to permit the courts 
to fix damages as the exigencies of the particular case demand.” A detailed 
analysis of the cases so indicates. 

II 


The charitable subscription cases are clear examples of the legal enforce- 
ment of a gratuitous promise.’s In Beatty v. Western College’ the court held that 


*© Rest., Contracts § 90 (1932). 


* “Tt would be exceedingly hurtful to the freedom of social intercourse to create even a 
suspicion in the public mind that those kind offers of advice and assistance, which take place 
among friends and kindred, could be converted into contracts which the law would enforce.” 
Richards v. Richards, 46 Pa. St. 78, 82 (1863). See also 1 Goble, Cases and Materials on Con- 
tracts 397 (1937). 

See on this point, Fuller and Purdue, The Reliance Interest in Contract Damages, 46 
Yale L. J. 52, 63 et seg. (1936). 

The term “‘promissory estoppel’’ tends to permit recovery of contract damages. Spelled out 
the term implies that under certain circumstances the promisor will be estopped from asserting 
lack of consideration. Promissory estoppel under this form is a substitute for consideration 
and leads easily to a uniform rule of contract damages. The words “‘gratuitous promise”’ give 
a neutral effect and might, therefore, be preferable. 


*3 Gardner, An Inquiry into the Principles of the Law of Contracts, 46 Harv. L. Rev. 1, 
22 et. seg. (1932). See also Cohen, The Basis of Contract, 46 Harv. L. Rev. 553, 578 ef seg. (1933). 

4 See Fuller and Purdue, op. cit. supra note 12, at 4o1 ef seg. 

*s See Billig, The Problem of Consideration in Charitable Subscriptions, 12 Corn. L. Q. 467 
(1927); Humble, Promissory Estoppel in the Law of Contracts, 63 Am. L. Rev. 33 (1929). On 
the Illinois cases, see, Murtaugh, Charitable Subscriptions in Illinois, 4 Univ. Chi. L. Rev. 430 
(1937)- 

6 177 Ill. 280, 52 N.E. 432 (1898). The courts have generally predicated recovery on the 
theory of detrimental reliance: Pryor v. Cain, 25 Ill. 263 (1861); Griswold v. Board of 
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the donor was legally bound by his promise when expenditures had been made 
in reliance upon such promise. But, in Pratt v. Trustees of the Baptist Society 
of Elgin,*’ where no liabilities had been incurred, the court held that the sub- 
scription was a mere offer and was automatically revoked by the death of the 
subscriber. In an early case recovery was allowed on the ground that the labor 
in obtaining other subscriptions was sufficient consideration for the promise."* 
Since such labor would generally be present in all subscription drives the re- 
quirement of injurious reliance would become superfluous. But, on the au- 
thority of the Pratt case, this approach has been rejected.’® On similar grounds 
the court repudiated the theory that the subscription of others may constitute 
consideration.” The Appellate Court in In re Wheeler’s Estate, however, fic- 
tionally treated as a bargain transaction what would normally be considered 
a gift. The court indicated that the promise, by the charity, to apply the funds 
properly was sufficient consideration for the subscriber’s promise.” While ref- 
erence to consideration in the charitable subscription cases has been criticized, 
their persistent appearance indicates the courts’ determination to protect the 
reasonable expectations of charitable institutions.*? Whether or not the Su- 
preme Court will follow the Wheeler or the Pratt case cannot be determined 
with any certainty. Perhaps a statute may be necessary to make at least a 
charitable subscription binding even though no reliance had been suffered 
upon it.?4 

In the light of section 90 requiring substantial action or forebearance to 
recover on the promise, it is interesting to note that in Trustees of M. E. Church 
of Illiopolis v. Garvey,?s the court permitted recovery even though the charity 
had, on the faith of the subscription, merely borrowed money to pay a pre- 


Trustees of Peoria University, 26 Ill. 41 (1861); Trustees of M. E. Church of Illiopolis v. 
Garvey, 53 Ill. 401 (1870); Richelieu Hotel v. International Military Encampment Co., 140 
Ill. 248, 29 N.E. 1044 (1892); Old Presbyterian Church v. The Estate of James Paxton, 180 
Ill. App. 658 (1913). 

*7 93 Ill. 475 (1879). Accord: Beach v. First M. E. Church, 96 Ill. 177 (1880) (offer revoked 
by insanity). 

*8 See Kentucky Baptist Education Society v. Carter, 72 Ill. 247 (1874). 

79 Augustine v. Trustees of M. E. Society, 79 Ill. App. 452 (1898). 

2° See Cutwright v. Preachers’ Aid Society, 271 Ill. App. 168, 171 (1933). In Trustees of 
M. E. Church v. Garvey, 53 Ill. 401, 403 (1870) the court had reserved decision on this ques- 
tion. 

* 284 Ill. App. 132, 1 N.E. (2d) 425 (1936). See also Allegheny College v. Nat. Chautauqua 
Bank, 246 N.Y. 369, 159 N.E. 173 (1927). 

* For criticism of the consideration theory in the charitable subscription cases see 1 Willis- 
ton, op. cit. supra note 7, at § 116. 

23 See Continental Illinois National Bank & Trust Co. v. Harris, 359 Ill. 86, 194 N.E. 250 
(1935). 

24 For form of such a statute see Billig, op. cit. supra note 15, at 480. 
8 53 Ill. 401 (1870). 
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existing debt. The decision of this case is somewhat fortified by the fact that, 
besides occasional dicta,” the Illinois courts have not inquired into the extent 
of a charity’s reliance. This is probably sound, particularly since the income 
from subscriptions may frequently be used not for purposes of expansion but 
to meet current liabilities and expenses. It is suggested, therefore, that Section 
go should accordingly be modified so far as charitable subscriptions are con- 
cerned.?7 

The enforcement of promises without consideration invites examination of 
the extent of liability in cases of gratuitous bailments and agencies. Thus it 
is clear that a gratuitous bailee, though not obligated to undertake the bail- 
ment, is liable in tort for gross negligence regarding the goods of which posses- 
sion had been taken.?* Moreover, there are indications that in Illinois a sur- 
render of possession would be sufficient to create liability against a gratuitous 
bailee on a promise wholly collateral to the bailment.?® The Court of Appeals 
of New York has definitely committed itself to such a view in Siegel v. Spear 
& Co.,3° where a gratuitous bailee was held liable on his promise to insure the 
goods of which he had taken possession. However, since courts have chosen 
to speak in terms of consideration," a bare promise unaccompanied by surrender 
of possession will not be enforced, even though the promisee has suffered a 
pecuniary loss on the strength of the promise.%* 

Similarly, as to the gratuitous agent, the Illinois court has said that once 
having initiated performance he has the obligations of any other agent.*3 Thus 
he must inform the principal of any relevant information obtained in the course 
of his agency,*4 and cannot use such information for his own benefit or to the 
detriment of the principal’s interest.35 And it was held in Evan L. Reed Mfg. 

% See Pryor v. Cain, 25 Ill. 263, 265 (1861); Miller v. Ballard, 46 Ill. 377, 380 (1868). These 
cases suggest that the measure of recovery should be determined by the amount of reliance. 

77 As to pre-incorporation stock subscriptions see: 1 Williston, op. cit. supra note 7, at 


§ 118; Stevens, Corporations §§ 83, 84 (1936); Uniform Business Corporations Act, § 6; IIl. 
Bus. Corp. Act 1933, § 16, Ill. Rev. Stat. 1937, c. 32, § 157.16. 

28 Gray v. Merriam, 148 Ill. 179, 35 N.E. 810 (1893). For view that liability of bailee is in 
tort see: Winfield, The Province of the Law of Tort, c. v. (1931); Anson, Principles of the Law 
of Contract § 133 (sth Am. ed. 1930); cf. Beale, Gratuitous Undertakings, 5 Harv. L. Rev. 
222 (1891) (liability is sui generis). 

29 See Whitesides v. Cook, 20 Ill. App. 574 (1886). 


3° 234 N.Y. 479, 138 N.E. 414 (1923). For a discussion of analogous cases see, Arterburn, 
op. cit. supra note 6. 


3! On this point see 32 Yale L. J. 609 (1923); 23 Col. L. Rev. 573 (1923); 1 Williston, op. 
cit. supra note 7, at § 138. 
»# This result is also based on a distinction between misfeasance and non-feasance. See gen- 


erally Story, Bailments §§ 164-171d (8th ed. 1870). For a contrary view see Jones, Bailments 
55 et seg. (4th ed. 1833). 


33 Casey v. Casey, 14 Ill. 112 (1852); Dennis v. McCagg, 32 IIl. 4209, 444 (1863). His liabil- 
ity, however, is limited to gross negligence. Hindman v. Borders, 89 Ill. 336 (1878). 


34 Rest., Agency § 381 (1933). 38 Td., at § 387. 
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Co. v. Wurts** that a gratuitous agent, who by his negligence had procured a 
defective insurance policy, was liable to the principal for the resulting loss. 
Although authorities agree that if the agent had not entered upon performance 
he would not be liable,37 on principle it is difficult to distinguish between a 
failure to obtain a valid policy and not getting one at all.3* Thus, in either case 
the agent should be liable if there has been justifiable reliance on the agent’s 
promise and the principal has suffered a detriment. The Restatement of 
Agency, following Section 90 of the Restatement of Contracts provides that 
a gratuitous agent is liable in both situations, unless he has informed the princi- 
pal, prior to a change in position, that he will not perform.+* 

Under certain circumstances courts of equity have granted specific relief 
upon a promise to make a gift of land.*° It has been said that the promisee’s 
assumption of possession and his making of valuable improvements constitute 
consideration for the promise.** But it would seem that a bargain relationship 
was not contemplated by the parties.** The proof of the promise to make the 
gift must be clear and unequivocal.‘3 This is especially necessary where the 
parties are closely related, since in such a case a mere accommodation might 
easily be taken for a promise.‘ 


% 787 Ill. App. 378 (1914); Shapiro v. Amalgamated Trust & Savings Bank, 283 Ill. App. 
243 (1935) (whether agent was to be reimbursed for its services is not mentioned). Accord: 
Barile v. Wright, 256 N.Y. 1, 175 N.E. 351 (1931). 

37 Thorne v. Deas, 4 Johns. (N.Y.) 84 (1809); Comfort v. McCorkle, 149 Misc. 826, 268 
N.Y. Supp. 192 (1933); 1 Mechem, Agency § 1258 (ad ed. 1914); 2 Joyce, The Law of Insur- 
ance § 680 (2d ed. 1917). 

38 The difficulty becomes all the more evident when the principal gave the gratuitous agent 
money to pay for policy. By analogy the agent should be liable. 


39 “One who, by a gratuitous promise or other conduct which he should realize will cause 
another reasonably to rely upon the performance of definite acts of service by him as the other’s 
agent, causes the other to refrain from having such acts done by other available means is sub- 
ject to a duty to use care to perform such services or, while other means are available, to give 
notice that he will not perform.” Rest., Agency § 378 (1933); see also § 4or. 

4° See McClintock, Equity § 57 (1936). 


« “4 court of equity will always enforce a promise upon which reliance is placed, and which 
induces the expenditure of labor and money in the improvement of land. Such a promise rests 
upon a valuable consideration. The promisee acts upon the faith of the promise. We can per- 
ceive no important distinction between such a promise and a sale.’’ Kurtz v. Hibner, 55 Ill. 
514, 521 (1870). 

# Pound, Consideration in Equity, 13 Ill. L. Rev. 667, 671 et seg. (1919). 


43 See Geer v. Goudy, 174 Ill. 514, 521, 51 N.E. 623, 625 (1898); Langston v. Bates, 84 Ill. 
524, 525 (1877). 

44 In Burgess v. Burgess, 306 Ill. 19, 21, 137 N.E. 403, 404 (1922), the court said that ‘“‘where 
the contract is by a father to convey land to a child, the evidence is to be considered in view of 
the relation between the parties, which might indicate possession either under a contract or 
permissively as a benefit to the child.” 


Generally, the gift cases involve oral promises; but the rule of part performance is sufficient 
to take the case out of the Statute of Frauds. 
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In regard to the extent of detrimental reliance necessary to obtain specific 
performance the courts have generally indicated that such relief will be granted 
to prevent fraud upon or injustice against the promisee.*’ Despite this general 
language courts seldom inquire into the value of the permanent improvements 
made upon the land. In Clancy v. Flusky* specific relief was granted even 
though the improvements were slight. However, where the promise of the gift 
was in return for services to be performed, specific relief is usually granted 
only where the statute of limitations has run and the value of the services 
approximated the value of the land.47 The distinction is perhaps questionable, 
especially since, under certain circumstances, the court granted only quasi- 
contractual relief even though permanent improvements had been made.** 
Finally, a consideration of the license cases is relevant. It is generally 
accepted that the mere fact that consideration is paid for a license does not 
make it irrevocable.*® Moreover, as to cases where a gratuitous licensee, to 
avail himself of the license, has substantially changed his position, the courts 
have shown no unanimity of treatment. A minority of courts have contended 
that the license is translated into an easement.’° But the majority, charging 
the licensee with knowledge of the law, have held that he cannot claim to have 
been misled to his detriment.s' It has been suggested, however, that where 
permission is given to use the land of another in some particular way, it be- 
comes a matter of construction as to the character of the interest purported 
to be created. On the basis of this suggestion, it is said that the courts part 
company in the construction of a mere “permission” to use the land of an- 


48 Stephens v. Collison, 313 Ill. 365, 375, 145 N.E. 81, 85 (1924); McCalister v. McCalister, 
342 Ill. 231, 236, 173 N.E. 745, 747 (1930). 


# 187 Ill. 605, 58 N.E. 594 (1900). 


47 Willis v. Zorger, 258 Ill. 575, 101 N.E. 963 (1913); Warren v. Warren, tos Ill. 568 
(1883); Aldrich v. Aldrich, 287 Ill. 213, 122 N.E. 472 (1919); Weir v. Weir, 287 Ill. 495, 122 
N.E. 868 (1919); Edwards v. Brown, 308 IIl. 350, 139 N.E. 618 (1923); Holsz v. Stephen, 362 
Ill. 527, 200 N.E. 601 (1936) (probably distinguishable on fact that it involved a promise to 
bequeath in return for services). 


48 Thus in Worth v. Worth, 84 Ill. 442 (1877) where the promise to convey could not be 
clearly established the court permitted recovery for the valuable improvements minus the 
rental value of the land. In Ranson v. Ranson, 233 Ill. 369, 84 N.E. 210 (1908) the court, 
under similar circumstances, allowed an equitable lien upon the premises to the extent of the 
permanent improvements. It is arguable that where permanent improvements have been 
made specific performance should not be uniformly granted, even though the promise to con- 
vey is clearly proved. 


49 2 Tiffany, Real Property 1206 (1920). 
5° See Shattuck, Gratuitous Promises—A New Writ, 35 Mich. L. Rev. 908, 924 et seg. (1937). 


5 See 1 Williston, op. cit. supra, note 7 at § 139; Clark, Licenses in Real Property Law, 21 
Col. L. Rev. 757, 779 et seg. (1921); Hohfeld, Faulty Analysis in Easement and License Cases, 
27 Yale L. J. 66, 92 ef seg. (1917). 
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other.** Courts, however, have not specifically followed this suggested anal- 
ysis.53 

The [Illinois decisions are not in harmony. In Woodward v. Seely,54 a case of 
first impression, the court denied specific relief to a gratuitous licensee who had 
built a mill in reliance upon the licensor’s permission to flood the latter’s land. 
In Russell v. Hubbard,55 however, a license was held irrevocable where the 
licensee attached his building to the adjacent wall of the licensor. The Russell 
case has been subsequently limited to its facts;5° and the rule established by 
Woodward v. Seely has been generally followed.s’ 

Occasionally the Illinois court has indicated that equity will interfere to 
prevent the revocation of a license in situations involving fraud or undue 
hardship;** but the extent to which relief ‘will be given was not specified. In 
Girard v. The Lehigh Stone Co.,5° the court seemed to open a compromise between 
the two extreme positions generally taken in the license situations. In that 
case, the agreement was construed as a license to discharge water across the 
licensor’s land. The court indicated that the licensor had no standing in equity 
unless he reimbursed the licensee for his expenditures, and hence refused to 
enjoin the latter’s acts. It is suggested that this is a far more reasonable way 
of adjusting the difficulties. It will, on the one hand, adequately protect a 
person who must make large expenditures to avail himself of the license; and 
on the other hand avoid the manifest injustice of converting a neighborly act 
into a grant of a permanent interest in the land.” 

In conclusion the suggestion to be found in the cases that the measure of 
damages should sometimes be determined by the reliance interest may open 


% 2 Tiffany, Real Property 1208 et seg. (1920). Since these “‘licenses”’ are generally given 
by oral declaration the court has at times argued that to make it irrevocable is to create an 
interest in land by parol in contravention of the Statute of Frauds. Tanner v. Volentine, 75 
Ill. 624 (1874); City of Kewanee v. Otley, 204 Iil. 402, 68 N.E. 388 (1903). Obviously this 
argument is unsound for even a fee may be created by parol in the gift cases. 

53 However, in St. Louis National Stock Yards v. The Wiggins Ferry Co., 1o2 Ill. 514 
(1882) it was specifically argued that the transaction did not contemplate a license. See also 
Boland v. Walters, 346 Ill. 184, 178, N.E. 359 (1931) (court indicated that the circumstances 
tended to show a license). 

8411 Ill. 157 (1849). 


$5 59 Ill. 335 (1871). 

% Kamphouse v. Gaffner, 73 Ill. 453, 461 (1874). 

57 The St. Louis National Stock Yards v. The Wiggins Ferry Co., 112 Ill. 384 (1885); Simp- 
son v. Wright, 21 Ill. App. 67 (1886); Murray v. Gibson, 21 Ill. App. 488 (1886); Morse v. 
Lorenz, 262 Ill. 115, 104 N.E. 237 (1914). In Entwhistle v. Henke, 211 Ill. 273, 277, 71 N.E. 
99°, 991 (1904) the court said: “If the rule is harsh and unjust in its operation, the remedy 
must now be afforded by enactments of the law-making body of the State.” But see note 59 
infra. 

58 See Baird v. Westberg, 341 Ill. 616, 618, 173 N.E. 820, 821 (1930). 

59 280 Ill. 479, 117 N.E. 698 (1917). 


6 See Shattuck, op. cit. supra note 50. See Clark, op. cit. supra note 51, at 781. 
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the way for adjusting the difficulties following the revocation of a unilateral 
contract after the promisee has partly performed to his detriment.®? Further a 
frank recognition of the fact that promises may be enforced without considera- 
tion might lead to further modifications of the bargain theory of considera- 
tion.®s 


THE ECONOMIC REGULATION OF AIR TRANSPORT 


Government regulation of private agencies of transportation has become a 
part of our national life. Fifty years ago, the first Act to Regulate Commerce! 
created the Interstate Commerce Commission, which began to regulate the 
railroads; more recently the jurisdiction of the Commission has been extended 
to motor carriers;? and now Congress is facing the problem of regulating air 
transportation.$ 

Barely fifteen years old air transport has grown from an experiment to an 
industry of national scope. Remarkable technical advance has changed flying 
from a fool-hardy adventure‘ to a commonplace experience, and with the 
change has come a tremendous increase in the volume of air traffic.’ But despite 
this growth the financial condition of the domestic airlines has steadily de- 
clined.® Especially since the enactment of the present Air Mail Law have 
losses been heavy. In 1936 the loss totaled $910,000, and in 1937 it is estimated 
at $3,000,000.’ It has been said that of the 120 millions of private capital in- 
vested in the air transport industry, more than 60 millions have been lost.* 


& See Fuller and Purdue, of. cit. supra, note 12, at 410 et seq. 

% See Report of New York Law Revision Commission 91 ef seg. (1936). 

t 24 Stat. 379 (1887), and amendments; 49 U.S.C.A. §§ 1-40 (Supp. 1937). 

2 Motor Carrier Act of 1935, 49 Stat. 543 (1935), 49 U.S.C.A. § 301 (Supp. 1937). 
3 For the legislation at present before Congress, see note 61 infra. 


4 With the expansion of flying, both commercial and private, it became apparent as early 
as 1922 that some kind of governmental regulation was necessary to safeguard the public. 
Although several progressive states did enact licensing laws and some traffic regulations, they 
were not very effective, as state lines mean nothing to an airplane. 

Constitutional doubts over the power of the federal government to regulate into the air, 
which seemed quite serious at the time, never got beyond the halls of Congress. The Air Com- 
merce Act, 44 Stat. 468 (1926), 49 U.S.C.A. § 171 (Supp. 1937), was finally enacted under the 
commerce clause, on May 20, 1926. The act confers upon the Department of Commerce 
jurisdiction over all civil flying, commercial and private. Created under this authority, the 
Bureau of Air Commerce promulgates rules for air traffic, safety, the licensing of pilots and 
equipment, and supervises the airways. 

5 See Tables, Annual Report of the Postmaster General, 1936, 29. 


See Barney, The Aviation Industry, Appendix 66-67 (1937) for consolidated earnings 
statement of airlines. 

7 See statement of Col. Gorrell, President, Air Transport Assoc. of America, reported in 
Hearings, Post Office Department, Appropriations Bill, 1939, 536. 

8 Ibid. 
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The government is intimately connected with the financial condition of the 
industry since the major airlines today carry the air mail. It is on the basis of 
mail pay that the present and proposed regulation of the industry is founded. 
For where the government pays a private carrier for the transportation of mail, 
some supervision of schedules and facilities should be allowed the Post Office 
Department. And if the payment isa “‘subsidy,’’® thorough supervision of the 
carrier’s activities is required in the public interest. In any event, the present 
air mail system in which the government acts as middleman between the public 
and the carrier presents an interesting example of government regulation of 
business. 

It should be noted that many of the factors which required government ac- 
tion in the case of rail and highway transport are not present in aviation. 
The airline is in many ways unique. It has no right of way to build or main- 
tain;?® its overhead costs are comparatively low. The “natural monopoly” 
argument, applied to railroads, has little application to airlines because the 
railroad is and will remain a formidable competitor," and there is “natural 
competition” between the airlines at terminal points.” 

Finally, it must be remembered that the industry is growing so rapidly that 
legislation adequate now is outmoded in a year. The many cumulative legisla- 
tive attempts to solve the problem in the brief past are testimony to this. 


I 
The history of air transport in the United States is the story of the develop- 


ment of the air mail services. The first scheduled flights were the government’s 
experiment in flying the mail."? Neither Congress nor the Post Office Depart- 
ment ever intended to continue government operation indefinitely,’4 and by 
1925, due chiefly to the success of the Post Office Department,’ it was believed 
that flying had developed to the point where it was feasible to offer mail con- 


9° For the sense in which these payments are a subsidy, see pp. 485-86 infra. 

1° The Federal Government has constructed the greater part of the airways, erecting 
beacons, maintaining secondary landing fields, radio ranges, etc. The airports used by the 
commercial operators are generally municipal projects. Discussion of the airport problem has 
been excluded from this paper; it is, however, especially acute at present. Only half a dozen 
airports in the country are adequate for the new four-motored transports to be put into opera- 
tion some time this year. See American Aviation (March, 1938). 

™ In 1936, the total number of passengers carried by domestic airlines amounted to less 
than 6 per cent of the number carried by the Pullman Co. Barney, op. cit. supra note 6, at 44. 

1] ¢., between New York and the West Coast, and New York and Chicago, the three 
major lines are in direct competition. Cf. Locklin, Economics of Transportation 780-81 (1935). 

13 On May 15, 1918, between Newark, N.J., and Washington, D.C. The development of 
the air mail service is well presented in David, The Economics of Air Mail Transportation 
(1934). See also Johnson, Government Regulation of Transportation Part VI (1938). 

4 David, op. cit. supra note 13, at 44. 


*s The Post Office Department successfully tackled the problem of night flying which at 
that time was very dangerous. /d. at 36. 
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tracts to private operators.’ Under the authority of the Air Mail Act of 1925, 
the Postmaster General awarded the first contracts for the private carriage of 
air mail in July of that year."” 

The dependence of the air mail contractors on mail pay at this time cannot 
be overemphasized. Revenue from the carriage of passengers and express was 
negligible and did not cover even the cost of handling.** Not only was the mail 
pay uncertain,’® but the very contracts on which the existence of the operators 
depended were of short duration.”° Pressure for legislative revision brought the 
Act of 19287 which authorized a change in the basis of mail carriage from con- 
tract to franchise. The “route certificates” to be obtained through negotiation 
with the Postmaster General allowed a breaking away from short term com- 
petitive contracts, assuring the operators of a continued source of revenue from 
air mail upon which they could build their systems. 

It was at this time that a great boom in aviation occurred. With public 
imagination captured by the idea of commercial flying on a large scale, trans- 
port companies sprang up overnight; and, although many of these were purely 
speculative, the number of airlines in actual operation doubled in 1928.” In 
1928, reduction of the postage rates caused an immediate increase in the volume 
of air mail by almost 100 per cent.?3 Although the contractors found their 
revenues nearly doubled while operating expenses remained about the same, 
nearly all of them were also engaged in unprofitable passenger transportation.”4 

The 1928 Act was, however, a failure. The route certificate provision was 


never effected. Negotiations between the Post Office Department and the con- 
tractors dragged on through 1929 and into 1930. No satisfactory basis could be 
agreed upon, chiefly because the contractors objected to the existing compensa- 


6 See Rohlfing, National Regulation of Aeronautics 12 (1931). 

743 Stat. 805 (1925), 39 U.S.C.A. § 466 (1928). More than a year elapsed between the 
approval of the first Air Mail Act and the inauguration of service over a domestic route. To 
the first advertisement, on July 15, 1925, there were only nineteen responses, of which only 
eight could be considered at all. See David, op. cit. supra note 13, at 65 et seq. 

*8 Only 5,782 passengers were carried in 1926 by all operators (mail and non-mail); in 
1927, the number was 8,679. 

9 T.e., dependent entirely on loads; see pp. 480-81 infra. 

20 The length of the contract period was not set ott in the Air Mail Law, but, under the 
Postal Laws, the maximum period was four years, 17 Stat., 315 (1872), 39 U.S.C.A. § 422 
(1928). The first contracts were let on a four year basis. Cf. David, op. cit. supra note 13, 
at 59 et seq. 

1 45 Stat. 594 (1928). 

22 See note 5 supra, and cf. David, op. cit. supra note 13, at 81 ef seq. 

23 Mail carried during month of July, 1928: 214,575 lbs. Mail carried during month of 
August, 1928: 419,049 lbs. Annual Report of Postmaster General, 1921, 126. 


24 See note 5 supra; even in 1936 air mail was contributing 35 per cent of the carriers’ total 
revenues. 
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tion scheme.”5 Several of the major contracts which were to have expired early 
in 1929 were extended from time to time by the Postmaster General.” 

To relieve this situation, on April 29, 1930, Congress finally passed the 
Watres Act.?7 The Postmaster General was given almost unlimited power over 
the transportation of air mail, though his jurisdiction was confined to air mail 
carriers; passenger transportation, as such, was still officially unrecognized. 
He” saw in the authority conferred upon him by the Watres Act the means to 
reorganize the air transport network.”? In 1930, the country was covered with a 
network of airlines, most of them small and operating at a loss.3° Wasteful 
duplication of service, where traffic was insufficient to support even one oper- 
ator, was an evil requiring a remedy which only federal regulation could 
supply. Consequently the Postmaster General proposed to open new routes, 
extend old ones, and adjust mail pay on a basis of economic operation of both 
mail and passenger service. 

His first move after the passage of the Watres Act was to call a conference 
of the air mail contractors and the larger non-mail operators. These conferences 
were conducted with such secrecy that there is little reliable evidence available 
for determining exactly what took place.** The results of these conferences are 
fairly clear, however. Two new transcontinental routes were proposed and ad- 
vertised. The bids submitted were rather peculiar: two were offered for the 
middle route, of which the higher was accepted, and the contract for the south- 
ern transcontinental was awarded to the only bidder for it. There was un- 
doubtedly a well defined understanding between the contractors and the Post 
Office Department. Whether this was so serious as to amount to collusion which 
would vitiate the contracts is a matter of opinion. 

Comparatively speaking, air transport prospered under the Watres Act. 
While a number of the extensions made were not economically justified by the 
traffic available,** the reorganization of the air routes was helpful to the indus- 


2s P. 481 infra. 


» These, and other later extensions, were deemed illegal and made one of the grounds for 
cancellation of the contracts in 1934. See p. 475 infra. 


27 46 Stat. 259 (1930). #8 Walter F. Brown, Postmaster General, 1929-1933. 


29 The Postmaster General was authorized to “make any extensions or consolidations of 
routes which are now or may hereafter be established.” This was a carte blanche to revamp the 
entire air mail map, without competitive bidding. 46 Stat. 259 (1930). Equally important was 
the clause which authorized the Postmaster General to modify the rates of compensation to a 
certificate holder. This power was left entirely to the discretion of the executive. Jd. at § 3. 


3° There were 43 scheduled transport operators in 1930; today there are 17 mail operators, 
Aircraft Year Book 434 (1937) shows 23 operators in service during the calendar year 1936-37. 
This means that not more than 6 non-mail carriers are included. Cf. note 5 supra. 

3* Hearings, Investigation of Air Mail and Ocean Mail Contracts, 73d Cong. 2d Sess. | 
Parts IV, V, VI, especially pp. 1739, 1794, 1856 (1933); and id. at 2349, 2419, 2479 ef seg. (the 
testimony of Walter H. Brown). 


# David, op. cit. supra note 13, at 133. 
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try in that it allowed the operators to expand as they could without crowding. 
But there was still considerable dissatisfaction among the carriers, especially 
those who had not been successful at the “spoils conference” of 1930. It was 
brought to the attention of Congress through an investigation of a House Com- 
mittee that two transport systems handled almost four fifths of the domestic 
air mail traffic, and yet received barely one-half of the total pay.’ Four opera- 
tors carried in the aggregate more than 96 per cent of the traffic. 

A Senate committee, headed by Senator Black, was even more active in 
bringing out information which bore on the air mail situation.s* And on Febru- 
ary 9, 1934, Postmaster General Farley, acting on the strength of the findings 
of the Black committee and on his own private information, issued an order 
cancelling all domestic air mail contracts as of February 19, 1934.°5 In a letter 
to the President®* and in an open letter to Senator Black,’’ the Postmaster 
General explained his action on the grounds that several of the contracts (in- 
cluding two of the transcontinental routes) let under the Act were collusive and 
contrary to law, and also that the former Postmaster General had illegally ex- 
tended contracts which were now expired. 

On February 19, 1934, by executive fiat, the United States Air Corps took 
over the job of flying the mail. Lack of experience with transport flying, in- 
adequate equipment, and bad weather contributed to a series of disastrous 
accidents which are still in the public memory. In the short period of operation, 
February 19 to May 8, 1934, twelve lives were lost; in 66 accidents, the War 


Department suffered a loss of $517,599 in damage to equipment,** and the total 
cost to the government was $3,767,355.22.39 


33 House Report 1956, 72d Cong. 2d Sess., 76 Cong. Rec. 3235 (Feb. 21, 1933); see 32 
Aviation 177-8 (June, 1933). 
34 The reported hearings of the Black Committee, op. cit. supra note 31, are contained in 


four large volumes, and are so detailed as to make difficult even tentative conclusions about 
the evidence presented. 


38 The air mail contractors did what they could to forestall actual cancellation. Transcon- 
tinental and Western Air, holder of one of the cross-country routes in question, filed a bill in 
the Federal District Court for the eastern district of New York, praying that an injunction 
issue against the Postmaster General restraining him from executing the cancellation. The 
bill was dismissed for lack of jurisdiction on the rationale that the Federal Government was 
not subject to suit without its consent. Transcontinental & Western Air Inc. v. Farley, 71 F. 
(2d) 287 (C.C.A. 2d. 1934); 33 Aviation 91 (March, 1934). Most of the contractors filed dam- 
age claims against the government after cancellation had been accomplished. Those suits 
which have not been compromised at this date are still pending. See 1 American Aviation for 
July, Nov., 1937. 

3% N.Y. Times, Feb. 10, 1934, p. 1, 2- 

37 N.Y. Times, Feb. 15, 1934, p. 10. 

38 Aircraft Year Book 124 (1935). 


39 An average cost-per-mile of $2.21 as compared to a 54 cent per mile average paid to con- 
tract carriers for the fiscal year ending June 30, 1933. Annual Report of the Postmaster Gen- 
eral, 1933, appendix. 
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Army operation was an emergency measure from its inception, and im- 
mediately upon the annulment of the contracts, Congress began to work on 
new legislation for private carriage. In addition to the proposals for air trans- 
port legislation already before Congress,‘*° between February 10 and March 1o 
some forty air mail bills were introduced in both houses. 

Events of the next few months are so crowded and unexpected that they 
are confusing even four years thereafter. With the Army Air Corps almost de- 
moralized and with Congress split up into divergent groups, the President 
wrote to the leaders of the committees most concerned outlining his views on 
the revision of the air mail laws. The letter was made the basis of the bill,“ 
which after much rewriting and amending,* finally became the Air Mail Law 
of 1934 on June 12.43 

Meanwhile, the emergency had become so acute that an immediate return 
to private air mail carriage was necessary. On March 28, the Postmaster Gen- 
eral announced that advertisement for temporary bids would soon be made.‘ 
No new legislation had come out of Congress, but the proposal was made under 
a provision of the Postal Laws of 1872, which authorized the Postmaster Gen- 
eral to let temporary contracts for the carriage of mail.45 Such contracts were 
to be for just 90 days’ duration, but the Postmaster General could extend them, 
at his discretion, for as much as 9 months. In the interim, the former contrac- 
tors had maintained their passenger and express service over their old routes.‘ 
Service was re-established by the private operators in the early part of May, 
United Airlines carrying the first transcontinental schedule on May 8.47 These 
temporary contracts carried over into the fall of 1934 by extensions in ac- 

4° The Kelly Bill of 1933; see 32 Aviation 177-8 (June, 1933). The McMillan Bill before and 
the Mead Bill just after cancellation; see Air Mail Legislation in the Making, 33 Aviation 
99 (April, 1934). 

4*S. 3012, 78 Cong. Rec. 4041 (1934). 

# An amendment in the nature of a substitute was submitted by Sen. McKellar, S. 3170, 


78 Cong. Rec. 5207 (1934), after a White House conference. The bill finally passed the Senate, 
after still further amendment on April 28, 78 Cong. Rec. 7629 (1934). 


43 The Senate Bill was sent to the House where it was amended again, and so passed May 
10, 78 Cong. Rec. 8556 (1934). But the Senate refused to accept the House revision and a con- 
ference was necessary. The hybrid bill which came out of that conference became the Black- 
McKellar Law of 1934. See conference report, 78 Cong. Rec. 9869 ef seg. (1934). Accepted by 
House on May 29, 78 Cong. Rec. 9880 (1934), and by Senate on June 5, 78 Cong. Rec. 10512 
(1934). 

44 33 Aviation 153 (May, 1934). 

4S 27 Stat. 268 (1892), 39 U.S.C.A. § 422 (1928). 

# 33 Aviation 92 (March, 1934). In spite of restricted schedules, the number of passengers 
carried during Febuary, March, April, and May 1934, remained about the same as during the 
same period of 1933; the total passenger and express miles flown increased during the same 
period. Aircraft Year Book 454 (1935). 

47 The new air mail map was almost the same as before cancellation: the net change in air 
mail mileage being an increase of 3,547 miles over the system flown just before cancellation. 
Annual Report of the Postmaster General, 1934, 25. 33 Aviation 187 (June, 1934). 
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cordance with the then existing law,‘* until the new Black-McKellar law went 
into effect on October 1. 

The present Air Mail Law, enacted as emergency legislation, was an avowed 
temporary measure.‘? The single gesture toward comprehensive treatment of 
the problem was a provision for the creation of a Federal Aviation Commission 
which was to study the problem and recommend a permanent program.’° The 
report of this Commission is undoubtedly the most valuable contribution 
toward solution that has yet been made.‘ 

The Air Mail Law was essentially what its title indicates. Carriage of mail 
is paramount; the Postmaster General is given, in effect, absolute power over 
the development of the industry.s? Only holders of air mail contracts are within 
the provisions of the law. Non-mail operators are entirely without regulation.’3 
Furthermore, expansion of the system is dependent on mail contracts, not only 
because an operator may be financially unable to undertake a new route without 
the revenue supplied by air mail, but also be. use section 1554 of the Act pro- 
vides that no air mail contractor may fly ‘‘ e’’—that is, between any two 
points not on his air mail route—if suc) s« ould “in any way compete” 
with service “available on another air 1 e.”’ Asall important cities have 
some kind of air mail service, it is virvually impossible to initiate a new, 
secondary route which will not deflect some of the existing traffic from a mail 
run. The fact that a proposed “‘off line” route would necessarily deflect present 
traffic is proof in itself that the new service is desirable in the “public con- 
venience and necessity.”” Applications for new off line service have been denied 
by the Interstate Commerce Commission on the ground that the Air Mail Law 
specifically prohibits such service.’ T.W.A., denied entrance into San Francisco 
under section 15, is now operating into that city by virtue of a mail contract 
for which it is paid at the rate of one mill per airplane mile.s° The passenger and 


4 Annual Report of Postmaster General, 1935, 22. 

49 See letter from the President, March 7, 1934, to Sen. McKellar and Rep. Mead, 33 
Aviation 99, 118 (April, 1934). Sen. McCarran of Nevada did propose economic regulation of 
air transport by a commission, 78 Cong. Rec. 5384, 6454, 7614 (1934); however, his bill was 
defeated, 78 Cong. Rec. 7628 (1934). 

5° 48 Stat. 938 (1934), 39 U.S.C.A. § 469(r) (Supp. 1937). 

st Federal Aviation Commission, Report. Sen. Doc. 15, 74th Cong. 1st Sess. (1935). 

* Although, under the law, the Interstate Commerce Commission is vested with most of 
the regulatory functions. 48 Stat. 935 (1934), 39 U.S.C.A. § 469(d) (Supp. 1937). 

53 Except safety requirements, etc. See note 4 supra. 

54 39 U.S.C.A. § 469(m) (Supp. 1937), added by amendment in 1935, 49 Stat. 619 (1935). 

8s Transcontinental and Western Air, San Francisco operation, 220 I.C.C. 163 (1937); 
noted 47 Yale L. J. 465 (1938). Similar applications have been made: Air Mail Docket No. 21, 
American Airlines, Inc., Detroit-Cincinnati Operation, and Air Mail Docket No. 22, American 
Airlines, Inc., Detroit-Indianapolis Operation; hearings have been held, and decisions are 
pending. Annual Report I.C.C., 1937, 35. 

% Transcontinental and Western Air, Air Mail Bid, 223 I.C.C. 281 (1937); Annual Report 
LC.C., 1937, 38. T.W.A. was the only bidder for this contract. 
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express services, which T.W.A. is required to furnish by the terms of the con- 
tract, are no less competitive with services upon other air mail routes because 
they have the protection of an air mail contract. 

In this way, the Post Office Department is able to establish service which is 
prohibited by another section of the same law. It is unquestioned that the 
Post Office Department has been in a large way responsible for the development 
of domestic air transport,5? but the industry has now grown beyond the demands 
of the Postal Service.** 

It has been proposeds* that the existing contract system be discarded and 
air transport be put on a franchise basis.®° Under S. 2,°' air transport would be- 
come an integrated part of the national transportation system under the juris- 
diction of the Interstate Commerce Commission." All domestic air carriers, 
including both the present mail contractors and non-mail operators, would be 
within the jurisdiction of the Commission.*? Upon passage of the Bill, each 
carrier must apply to the Commission for a “‘certificate of public convenience and 
necessity” which entitles it to operate between designated points. The Com- 
mission will grant the certificate if it finds (1) that the applicant is able to per- 
form the service proposed, and (2) that such service is or will be required in the 
public interest.°’ The present mail contractors, and any other carriers who 
have been in operation for a reasonable length of time at the date of the passage 
of the Bill, are entitled to receive a certificate as a matter of right. However, 


57 This was recognized by the Howell Comm., of. cit. supra note 51, at 49. 


58 “Turing the last four years the airlines have so broadened their function that an air trans- 
port system can no longer be planned with primary regard to postal needs. It has to be con- 
sidered as a purveyor of transportation to the community, and the government’s relationship 
to that line must have equal regard to the interests of the users of mail service, of passengers, 
and of shippers of express.” bid. 


59 Notably, by Sen. McCarran, note 49 supra. His latest attempt, S. 2, is now before Con- 
gress; see note 61 infra. 


6° The Fed. Aviation Commission, note 51 supra, recommended the franchise system in 
1935- 


* S. 2, Air Transport Act of 1938 (identical bill in House, H.R. 5234). The Bill is drawn as 
an amendment to the Act to Regulate Commerce, note 1 supra, and is closely patterned after 
the Motor Carrier Act of 1935, 49 Stat. 543 (1935), 49 U.S.C.A. § 301-27 (Supp. 1937). Since 
the material in this note was written, a new draft of S. 2 has been submitted (March 3, 1938, 
75th Cong. 3d Sess.). The most significant change of the recent amendment is the creation 
of an “Aviation Authority,” § 301. The administrative provisions will be discussed infra p. 
491. The proposed inclusion of safety and all other civil aeronautics regulation within the 
single authority is beyond the scope of this note. On the provisions dealt with herein, the new 
section numbers will be used. 

For brief discussion of old S. 2 see Johnson, op. cit. supra note 13, at 628-32. 


6a Or, as now proposed, the “Aviation Authority.” 
@S. 2, § 311(a). 


3 § 311(d). The Postmaster General and any other interested parties may intervene in the 
public hearing on such an application. 
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no certificate may be issued unless the carrier-applicant agrees to provide for 
the carriage of mail on such terms as the Postmaster General shall prescribe.® 
Each certificate shall continue for an indefinite period until revoked or sus- 
pended by the Commission for cause.®s 

The requirement of a certificate of convenience and necessity is rather strong 
medicine for so young an industry as air transport. New entrants into the field 
are likely to be few in the face of the rigid requirements. Will this make for a 
monopoly by now existing airlines? It must be noted that under the Bill no 
exclusive franchise or proprietary right is conferred by a certificate.*° Whether 
or not routes should be paralleled is a matter left entirely to the discretion of 
the Commission.*? However, control of entry into the industry is essential if 
there is to be any check on uneconomic duplication of service or destructive 
competition. 


II 


The most troublesome problem in the development of the air mail service 
has been the method of compensating the private operators. Fundamentally 
simple, it is complicated by the admixture of several seemingly extraneous fac- 
tors. It will be recalled that since the beginning of private air mail operation, 
the mail carriers have also been engaged in the business of carrying passengers 
and express. As this latter service has been operated at a considerable loss, it 
was inevitable that mail pay should bear some of it. Understanding this, Con- 
gress was willing to foster the air transport industry, but it balked at the idea 
of any subsidy. Consequently, in each of the various legislative attempts to 
solve the problem, Congress tried to make certain that the service would be 
conducted at no net loss to the government by providing that payments to air 
mail contractors should not exceed the postal revenues derived from the sale of 
air mail service to the public. 

Obviously, there is no necessary relation between the actual cost of flying 
the mail (to the operator) and the postal receipts. Much of the postal service 


64 § 311(g). These “‘terms” however must be “‘not inconsistent with’’ the Act. 

6s And only after full notice and hearing. § 311(j). 

One further condition on the holding of a certificate is an agreement by the carrier to abide 
by the decisions of the National Labor Board in respect to wages, hours, working conditions, 
and employer-employee relations. § 311(n) (1), and Title II of the Railway Labor Act, 49 Stat. 
1189 (1936), 45 U.S.C.A. § 181-8 (Supp. 1937), is also applied to air carriers under the Bill. 
§ 311(n)(2). On the strength of this provision, labor has given the Bill wholehearted support. 
See testimony of Edward G. Hamilton, Air Line Pilots Assoc., Hearings on S. 2, 75th Cong. 
tst Sess. 52 et seg. (1937). 


 § 311(h). 

67 See Fed. Aviation Commission Report, op. cit. supra note 51, at 55. 

68 Jd., at 52. Cf. Report of the Federal Coordinator of Transportation, House Doc. 80, 
74th Cong. 1st Sess. 12-13 (1934). The I.C.C. has had bitter experience in dealing with the 


problem of regulating one agency of transportation while the chief competitor is without its 
jurisdiction. 
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is carried on at a net loss to the department for the benefit of the public.®® No 
one has ever proposed that the carriers fly the mail at less than their own costs; 
it would be readily conceded that they should be entitled to a reasonable profit 
in addition to their expenses. But who is to determine what the actual cost 
of flying the mail is? It is virtually impossible to obtain reliable cost data on 
air mail alone because all flying costs, for passengers, mail and express, are 
lumped together and no feasible method of allocation has been yet agreed on. 
As a protection against a possible unwitting subsidy, then, Congress adopted 
this “rule of thumb,” that payments remain within revenues. 

This emphasis on receipts naturally suggests a rate structure built on a 
weight basis, since postal revenues are computed on a pound scale. The limited 
load capacity of an airplane makes weight a most important element in air 
transportation. Thus far, the pound basis of compensation is sound. But dis- 
tance must be included in the rate base if gross inequities are to be avoided be- 
tween long and short haul carriers. Also some account should be taken of the 
type of equipment used, the difficulty of the terrain, prevailing weather condi- 
tions, and night flying requirements. 

Congressional disposition was made explicit in the first Air Mail Law” which 
provided simply that the contract rate should not exceed four-fifths of the 
revenues. However, it was seen that such a scheme would be unreasonably com- 
plicated”* and before any service was begun, the method of compensation was 
changed to a weight basis, with a top limit calculated to be within the antici- 
pated receipts.7? The contractor was to be paid a flat base rate, not to exceed 
$3.00 per pound. This rate applied to the first 1000 miles of carriage; each addi- 
tional 100 miles was to add 1o per cent to the base rate. This method was de- 
fective in that it did not allow sufficiently for the distance factor. Carriers on 
short routes of two or three hundred miles could be paid the same flat rate as 
were those on longer hauls, up to 1rooo miles. This encouraged the establish- 
ment of uneconomic short routes.73 The longer-haul contractors maintained 
that the system was unfair to them, not only because of the inequity of the 
long-short haul compensation, but also because there were no minimum load 
allowances. Each one was required to fly as much or as little as the Post Office 


69 See postal revenues and expenditures, net deficit, Annual Report of the Postmaster Gen- 
eral, 1934, 122; id. for 1935, at 131; id. for 1936, at 133. 


7 43 Stat. 805 (1925). The law gave the Postmaster General the bare power to let contracts 
for the carriage of air mail. § 4. 


™ Because of the necessary extra handling and tabulation of each letter. The contractor 
would be entitled to four-fifths of the postage rate of every piece it carried. 


2 The 1926 amendment, 44 Stat. 692 (1926). 


73 See David, op. cit. supra note 13, at 60-64. The great disparity of rates sometimes gave 
short runs twice or three times as much revenue to the contractor as longer runs: the Boston- 
Newark schedule of 285 miles brought in the maximum of $3 a pound, while the Newark- 
Chicago run of 775 miles brought in only 86 cents. Address of Postmaster General Brown, 
4 US. Daily 3129, 3138 (1930). 
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Department delivered to him. He was forced to maintain his schedules, and to 
hope for sufficient mail volume to cover operating costs. Reluctance of the con- 
tractors to accept route certificates under the 1928 law until a fairer basis of 
compensation was adopted resulted in the protracted negotiations which later 
caused so much difficulty. A sympathetic Postmaster General advocated 
changing the pay unit from pounds to airplane-miles, and allowing for the 
weight differential by the use of a minimum weight-space.’5 He suggested a 
rate base of 30 cents per airplane-mile for the first 100 pound unit, with a 
graduated increase in base rate for every additional too pounds. The Watres 
Act incorporated this plan. But as Congress insisted that mail pay have some 
reference to postal revenues, a top limit of $1.25 was fixed.’® 

The abandonment of contracts in favor of route certificates under the Watres 
Act allowed the Postmaster General Brown to use his discretion in devising a 
rate formula. Although his schedule was awkward in application, the rate struc- 
ture did take into account most of the factors involved in flying the mail.7’ It 
was designed to apply to all air mail routes, with “variables” in the form of 
additional compensation to adjust the differences between routes. This rate 
formula effected a marked realignment in the compensation of carriers per mile 
flown, as a carrier was paid for a minimum weight space per mile whether he 
carried any mail or not. Meanwhile Congress saw that the $1.25 limitation was 
no limitation at all, and set an arbitrary limit of 15 million dollars on air mail 
appropriations for the fiscal-year 1930—-31.78 

After cancellation, air mail was put back on a contractual basis. The mini- 
mum weight-space method of payment was retained in the Air Mail Law of 
1934, but the rate structure was made much more rigid. Under the present law, 
air mail compensation is paid at fixed rates per airplane mile, which in no case 
may exceed a top of 334 cents. This base rate is increased on a sliding scale of 
10 per cent for every additional 100 pound unit carried over the minimum load 


4 P. 474 supra. 


75 During the height of the “‘negotiations” on January 14, 1930, Postmaster General Brown 
stated, before Cleveland Chamber of Commerce: ‘“The method of determining the compensa- 
tion of air mail contractors must be revolutionized. .. . . The system of paying on the pound 
regardless of distance travelled is manifestly unsound. Such a system compels the contractor 
to gamble on the volume of mail he will carry and creates an inducement for him to swell his 
volume by unethical practices. He is obliged to make his flight whether the Post Office De- 
partment furnishes him with one pound or a thousand pounds of mail and he should therefore 
be paid a just compensation for his readiness to serve, as well as for his service performed.”’ 
4 US. Daily 3154 (1930). 

% 46 Stat. 1 (1930). 

77 See Annual Report of the Postmaster General, 1931, 126. 


78 Revenues allocated to sale of stamps for air mail are shown at $6,210,344.86 for that year. 
This gives a deficit of something over 10 million. Jd. at 108, 125. Again Congress showed its 
disposition toward mail pay. The next year the appropriation was increased to about 20 
million dollars, but this did not help equalize the mail pay as the expansion of service absorbed 
the increase and more. 
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of 300 pounds. But regardless of the amount of mail carried, no rate may 
exceed the limit of 40 cents per airplane-mile.’ 

The original contract rates are the result of competitive bidding. After the 
initial period of three years, the Interstate Commerce Commission is directed 
to review such rates and to adjust them upon a reasonable basis.*° While the 
contract rates are flat rates, the Commission’s rates are related to average 
monthly mileages and are scaled to fluctuate with the changes in the frequency 
of service required from time to time by the Postmaster General.** 

Along with the increase in passenger and express traffic, the air mail service 
has grown both in volume and in extent of the system. With greater use of air 
mail by the public, the postal revenues have increased while total payments to 
operators have tended to decrease. Once the largest contributor to airline 
revenues, air mail today supplies only about 30 per cent of the total income.* 
In 1937, the postal receipts attributable to air mail almost equalled the outgo 
to contractors, making the service practically self-supporting. This does not in- 
clude, however, the incidental handling and administrative costs of the Post 
Office Department. For the last fiscal year the total air mail revenues are given 
as $12,439, 579, while total expenditures were $19,177,129, of which $12,900,000 
was payment to carriers.*} This places the allocated costs of the Post Office De- 
partment a little over six millions. However, it is not known just how the Post 
Office Department computes its revenues. If from the sale of air-mail-stamps 
alone, the estimate is obviously much too low. If from the total weight of mail 
dispatched, measured by an estimated average revenue per pound, it is hardly 
more than a reasonable guess. Equally tentative are the expenses allocated to 
handling and administration. An error of less than 1 per cent in allotment will 
cause the assigned cost of air mail to fluctuate as much as six million dollars. 

The Post Office statistics assume considerable importance in view of the 
present Air Mail Law. The Interstate Commerce Commission is directed to 
adjust the rates of mail compensation so that, by July 1, 1938, the aggregate 
cost of transportation of air mail does not exceed the anticipated postal receipts 
therefrom.*s While the Post Office Department concedes, really, that its re- 


79 39 U.S.C.A. § 469(a) (Supp. 1937). 

8° Td. § 469(d), as amended 1935. The commission has the power to either lower or raise 
rates, within the statutory limit. The adjustment may be made, after public hearing, only 
after the expiration of the original contract period (three years). Redetermination of rates 
have been made by the commission in the following cases: Air Mail Compensation, 206 I.C.C. 
675 (1935); 216 I.C.C. 166 (1936); 220 I.C.C. 149 (1936); 222 I.C.C. 749 (1937); Air Mail Rates 
for American Airlines, Inc., 225 I.C.C. 12 (1937). 

§t 206 I.C.C. 675, 725 (1935). Cf. testimony of Mr. Haley, Director of Air Mail, I.C.C., 
Hearings on H.R. 5234, 28. 

82 Barney, op. cit. supra note 6, at 45. 

8s Annual Report of the Postmaster General, 1936, 106. 

84; American Aviation, 1-2 (Jan. 7, 1938); id., 8 (Feb. 15, 1938). 

8s 49 Stat. 616 (1935), 39 U.S.C.A. § 469d(e) (Supp. 1937), amendment of 1935. 
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ceipts are equal to payments to the carriers, if by “cost,” the Commission de- 
cides that the total allocated costs of the entire air mail service is meant,** then 
the commission must reduce present payments by almost one-third. 

As a result of the increased volume of air mail and the peculiar provisions 
of the air mail law, some of the larger operators are actually carrying mail with- 
out any compensation whatever. Most airline operators maintain non-mail 
schedules over their mail routes for the accommodation of passengers. This may 
be due to the fact that the schedules required by the Post Office Department are 
too few to accommodate the passenger traffic, or the departures and arrivals 
are established for mail purposes and are not timely for passenger use. The Post 
Office Department has contracted to pay for only the “mail schedules.”’ How- 
ever, the 1935 amendment*’ authorized the carriage of mail on non-pay sched- 
ules, so called “credit trips.” All mail carried on these trips is added to the 
total monthly poundage and included in the computation of the average trip 
load on which the rate base is founded. This method is obviously to the ad- 
vantage of both the Post Office Department, which gets the benefit of many 
more schedules, and of the carrier who is thus able to build up his poundage and 
boost his base rate into a higher bracket. But, ultimately, because of the arbi- 
trary top of 40 cent limit on mail pay, each route will reach a “saturation 
point.” This has already occurred on Air Mail Routes One and Seven.** Con- 
sequently, all mail carried over and above the average which entitles the opera- 
tor to 40 cents is carried “free.” 

Under the law as it is, there is only one way open to correct this defect in the 
rate structure. The Post Office could award the carrier additional pay schedule 
over the heavy traffic route and in that way increase the total authorized miles 
for which compensation may be received. The difficulty with this method of 
relief is that the air mail net work has already reached its statutory limit; the 
Post Office Department cannot increase or expand the mail system. It is this 
statutory* limit of 35,000 route miles and the 52,000,000 annual flown mile limit 
which is responsible for the “freezing” of the present air mail system. Four con- 
tracts let in 1937 added 1766 route miles to the system. This brought the total 
route miles up to within 9 miles of the statutory limit.°° The recent increase of 
route and annual flown miles” will relieve the tension temporarily at least. 


8° One possible argument for a lenient construction is found in the annual reports of the 
Postmaster General. Included in the appendices of those reports are tables entitled “‘cost of 
air mail service.”” The ‘‘costs” shown are the total payments to the carriers, and nothing more. 
See Annual Report of Postmaster General, 1935, 125; id. for 1936, at 128; id. for 1937, at 132. 

*7 49 Stat. 614, 615 (1935), 39 U.S.C.A. § 469a(f) (Supp. 1937). 

88 Hearings on S. 2, 75th Cong. rst Sess. 274 (1937). 

59 Note 87 supra. 

% Hearings on Post Office Department Appropriations Bill, 1939, 75th Cong. 3rd Sess. 
165 (1937). 

# Jan. 15, 1938. (Public No. 240), 83 Cong. Rec. 166, 871 (1938). 
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But even those carriers who are not now receiving the top rate may contend 
that the compensation formula is unfair to them. Most of the present rate 
bases were fixed by the Interstate Commerce Commission in 1935, on the basis 
of service then, and about to be, performed. Since that time the Postmaster 
General has revised his requirements by shifting, adding, and discontinuing 
schedules to such a degree that the 1935 determination is now obsolete. The 
Commission recognizes this and several rehearings have been had on behalf of 
the carriers, with consequent adjustment of the rate base.” 

A recent case®} before the United States Supreme Court has brought into 
issue the character of the Interstate Commerce Commission’s power to fix the 
rates of compensation for the carriage of mail by rail. It was contended by the 
representatives of the Georgia Railway that the Commission was not acting in 
a legislative capacity of regulating ordinary freight and passenger rates, but 
rather as an agent of the government (i.e., the Post Office Department) in a 
quasi-judicial capacity like a court in an eminent domain proceeding, and that 
consequently, the railway was entitled to judicial review of both facts and the 
law. While the Court refused to consider the case on the merits, the case does 
bring into relief the nature of the Commission’s power to deal with mail pay. 
If there is anything to the eminent domain analogy and the Commission is re- 
quired to fix rates (reasonable from a confiscation point of view), then the 
legality of the statutory limitation on air mail rates is at least questionable. 

The Lea-McCarran Bill treats air mail compensation from precisely this fair 
return point of view. Under it, the Commission has full, unrestricted power to 
fix the rates for mail carriage according to the need of the individual carrier for 
sufficient revenue, and the need of the nation for an efficient air transport indus- 
try. With its power to regulate rates for the transportation of passengers and 
express,* as well as its ability to determine what the government shall pay for 
its mail service, the Commission will have control over all the revenues of the 
carriers. The allocation of costs of air transport in fixing passenger and express 
fares, on one hand, and mail pay, on the other, will be a difficult task. The whole 
tenor of the Bill points toward the relief of the carriers from their present 
financial difficulties. This means that total operating costs, where they are 
reasonable and justified in the public interest, must be considered. The carriers 
will be allowed to receive a reasonable return on the private capital invested, in 
accordance with traditional public utility economics. As the airlines have been 
unable, so far, to cover current operating costs with passenger and express 
revenues, and as the substantial aid of mail pay, as it is today, has been in- 

* Annual Report, I.C.C., 1936, 31. For recent rate adjustments, see note 80 supra, es- 
pecially 225 I.C.C. 12 (1937). 

%3 United States v. Griffen, U.S. Law Week (March 1, 1938). See discussion of appellee’s 
argument in 61 Traffic World, 112 (1938). 

94 § 317. The need of the carrier for revenue sufficient to maintain adequate service, and 
the need of the nation for an efficient air transport system (§ 301). 

95 See Declaration of Policy, § 1. 
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sufficient to allow any profits, compensation for the carriage of air mail must 
be raised to cover this deficit. 

But payment on such a basis smacks of subsidy. An outright grant of money 
to private industry by the state has always been contrary to American ideals 
and the economic philosophy on which our industrial structure was built. Al- 
though there has long been an indirect subsidation to domestic manufacture in 
the protective tariff, and direct gifts to the merchant marine, as both measures 
affected foreign commerce chiefly, they are not so clearly within the ban. If 
the proposed air transport legislation actually authorizes a subsidy to the 
private carriers, it must be condemned.” 

Due to the “luxury” character of air transportation, the national need for 
it is not so easily established. Why should the Federal government support an 
industry at the expense of the nation for the benefit of 200,000 persons, who are 
at the top of the economic pyramid? While the transportation of passengers by 
air may suffer some from this argument, it is suggested that air mail has become 
today an important part of our national life. Speed of communication via air 
mail gives more to the citizen in the lower bracket than to his wealthy neighbor, 
as the latter can afford other means of rapid communication. Air mail has be- 
come a necessity, but that fact alone should not justify a subsidy. 

During the early years of railroad building, the Federal government made 
huge grants of land to the carriers.97 This was not thought of as a subsidy, 
partly because a right of way over the public domain was necessary for con- 
struction, and partly because railroading in the United States has always been 
affected with a public interest. The Federal government has likewise contributed 
much to the advancement of aviation in building federal airways and improving 
airports. %* 

Traditionally, a subsidy is the amount given by the state to a private indus- 
try over and above what that industry could earn in a freely competitive econ- 
omy. How is this applied to air mail compensation? Congress has applied it 
by considering the amount of postal receipts attributable to air mail as the 
maximum amount which would be earned, and the subsidy, therefore, as any 
amount paid to the contractors for their services which exceeds the amount of 
the receipts. This interpretation is fallacious. There is no way to determine 
what might be earned by the air carriers in purely private carriage of the mail 
by selling service directly to the public, for it has never been attempted, and, 
under the postal system, it never can be. Secondly, the arbitrary price fixed by 
Congress which the public must pay for the use of the air mail service has no 
direct or necessary relation either to the value of that service to the user, or to 
the costs of the carriers. If the costs of the carriers exceed the price charged the 
public (and today they very likely do) then the subsidy is to the users of the 
service. It has been contended that the air mail subsidy is the difference be- 


% Unless the grant can be justified solely on the ground of national defense. 


97 Ripley, Railroads (1917). 9 Note 10 supra. 
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tween the amount paid by the government for the transportation of mail and 
the price of carrying an equal amount of regular air express.°» However, this 
position assumes and ignores too much. The price of air mail cannot be related 
to the price of carrying an ordinary commodity for reasons outlined above; and 
such an assumption certainly ignores the singular preferential treatment which 
air mail receives today.’ 

The only meaningful use of the term subsidy as applied to air mail compensa- 
tion is the direct relation between the costs of the carriers in carrying the mail, 
and the cost to the government in the form of payments to the carriers. The 
carriers are entitled to the reasonable and necessary costs of operation of the 
air mail service plus a fair return on the use of their equipment, and no more. 
Any amount over this paid to the carriers may fairly be termed a subsidy. 

However, to isolate the problem does not solve it. The manner of determin- 
ing the costs of operation of air transport is a difficult task," and the method of 
allocating those costs, once determined, to air mail operation alone, even more 
so. It was seen how many variable costs there may be in the operation over a 
single route. No uniform system of accounts has yet been established, though 
the new law is certain to include a provision requiring such a system." When 
it comes to deciding what proportion of operating costs (and other costs too) 
should be charged up to the mail service, the conflict between the Post Office De- 
partment and the carriers becomes acute. The government emphasizes the vol- 
ume of mail carried, small in comparison with the poundage volume of passen- 
gers and express; the carriers maintain that the rigid maintenance of mail sched- 
ules regardless of other traffic is the source of heavy operating losses which the 
mail service must bear.'®3 Nevertheless, the costs allocation system, it is sub- 
mitted, is the best answer to the problem. The railroads have been carrying 
mail on this basis since 1916 and it seems to work fairly for all concerned.’ 

The difficulties of administration of mail pay present an entirely different 
problem—“The rates so fixed and determined shall be paid by the Postmaster 
General from appropriations for the transportation of mail by aircraft.’ 

If this provision is construed as a mandatory direction, the relation between 
compensation and mail revenues is completely lost. The Post Office Depart- 
ment will find itself in the unhappy position of appropriating and paying out 
money at the direction of another agency. This may easily develop into a 
serious quarrel as there is already open antagonism between the Post Office De- 
partment and the Interstate Commerce Commission on the air mail problem.’ 

9° American Aviation (Feb. 15, 1938). 1 P. 480 supra. 

100 Barney, op. cit. supra note 6, at 47. 102 See note 125 infra. 

103 Barney, loc. cit. supra note 100. 

104 See Railway Mail Pay, 144 I.C.C. 675 (1928); 214 I.C.C. 66 (1936). 

r05 § 317. 

1% See testimony of representatives of Post Office Department reported in Hearings on 


S. 2, op. cit. supra note 65, and on Post Office Appropriations Bill, 1939, op. cit. supra note 90; 
and cf. remarks of Sen. McKellar on floor of the Senate, 81 Cong. Rec. 11495 (1937). 
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The Commission, acting in perfectly good faith, may fix the rates of compensa- 
tion in such a way as to shift a disproportionate burden of total operating costs 
to the carriage of the mail. 

While the natural inclination of a governmental agency to pay out as little 
as possible in actual subsidy to private industry should tend to shift the burden 
of the cost of air transportation to traffic other than air mail, the fact that not 
the regulative agency, but another is actually dispensing that subsidy (via 
mail pay), will temper this inclination. A more straightforward method of 
handling this problem is to place the responsibility directly on the Congress, 
who would act with full knowledge and on the recommendations of the chief 
administrative body. It is submitted that with the advent of thoroughgoing 
Commission regulation, such as presented in S. 2, the carriage of air mail should 
be put on a commodity basis along with other kinds of property transporta- 
tion.*°? Air mail should have preference over other cargo, but the interests of 
passenger transportation should not be subordinated to mail. A frank pound- 
mileage rate structure based on an equitable division of pay-load capacity will 
adequately compensate the carriers and will provide service to the government 
at a minimum cost. In addition, any deficit from total operations should be 
paid by a direct appropriation, after a careful investigation by the Commis- 
sion? 


Ill 


The present air mail law is admirably clear on one provision at least. Con- 
gress was agreed that the unhealthy conditions of air transport which existed 
before cancellation should never return. While injurious duplication of service 
is prohibited by the stringent section 15,'°? real competition and independence 
of the carriers is highly to be desired. Therefore, all aviation interests (all per- 
sons engaged in the aircraft industry generally) except bona fide air transport 
companies are barred from the carriage of air mail."*® Holding companies, inter- 
locking directorates between air transport and other transportation or air 
manufacturing companies are outlawed, and no executive of an air mail con- 
tractor may receive more than $17,500 in any form as remuneration from all 
sources. 

S. 2 provides for a considerable relaxation from the strictness of the present 
law.™* It is framed in language quite similar to that of the law pertaining to 
rail and motor carriers." While the use of holding companies, interlocking 
directorates and voting trusts as devices to control two air carriers is expressly 
prohibited, the Commission may authorize such a combination if it believes 

07 But cf. Report, op. cit. supra note 51, at 64. The Commission suggests a uniform flat 
payment per pound mile for all carriers. 

108 Jd., see Recommendations 3, 4, and 12. 

109 48 Stat. 938 (1934), 39 U.S.C.A. § 469m (Supp. 1937)s 

110 48 Stat. 936, (1934), 39 U.S.C.A. § 469e (Supp. 1937). mt § 318. 

2 Rail, 49 U.S.C.A. § 5 (Supp. 1937); motor, id., § 313 (Supp. 1937). 
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the best interests of the industry and public will be served thereby. Opponents 
of Commission regulation maintain that this provision opens wide the door to 
combinations and monopolies. 


Air carriers are specifically relieved from the operation of all anti-trust laws, 
state and federal—“‘insofar as it may be necessary to enable them to do any- 
thing authorized” by the Commission.™3 Any form of combination or agree- 
ment, such as consolidation, leasing or pooling arrangements which under the 
present law “are in restraint of trade,” may be lawful if and when the Commis- 
sion approves and authorizes such action." 

The breadth of the terms of S. 2 gives almost unlimited discretion to the 
Commission to regulate air carriers." The extent of the air transport system 
and the service requirements are left to its judgment entirely. This includes the 
duty “to specify that an air carrier must provide general transportation service 
which, in the opinion of the Commission, shall be adequate for the public con- 
venience and necessity.** 


This seems to include frequency of service, the times of departure and ar- 
rivals, and determination of intermediate stops."*? If the Commission’s author- 


3 § 318. This may be done by the commission only if, after a public hearing, it finds that 
the proposed transaction will be ‘‘consistent with the public interest.” On this vague grant 
there are two other restrictions (similarly vague). § 318(a)1. No transaction may be ap- 
proved which would ‘‘result in creating a monopoly . ... and thereby unduly restrain com- 
petition” or “‘unreasonably jeopardize” another carrier not a party to the proposed action. 
The same general restrictions are placed on the acquisition of an air carrier by carriers other 
than air carriers or by persons engaged in the aircraft industry generally. The new draft ex- 
tends the jurisdiction of the Authority to “persons engaged in the manufacture of aircraft.’’ 
§ 302. Even after the Jones and Laughlin case, this is a rather striking provision. 


14 The need for a more flexible law on consolidations is shown by a recent experience of two 
operators. United Airlines flies the direct route from Newark to San Francisco via Chicago and 
Salt Lake City. It also has a coast-wise route from San Diego to Seattle which connects Los 
Angeles with San Francisco, but no direct route into Los Angeles from the East. Western Air 
Express, formerly a part of the United Aircraft organization has one, comparatively short 
route from Great Falls to Los Angeles via Salt Lake City. A leasing agreement was made be- 
tween United Airlines and Western Air Express whereby a through transcontinental sleeper 
service into Los Angeles was to be flown by turning over one of United Airlines sleeper planes 
to Western Air Express at Salt Lake City. This would eliminate the necessity for passengers 
to change planes in the early morning hours and would permit United Airlines to sell over- 
night transcontinental service into Los Angeles equal to that of the other two services of 
American Airlines and Transcontinental and Western Airlines, and also to stimulate traffic 
over Western Air Express’ route. This agreement was disapproved by the solicitor for the 
Post Office Department on the grounds that such an agreement was contrary to the Air Mail 
Law. Aug. 28, 1937. American Aviation (Sept. 1, 1937). 

5 §§ 1, 301. 

"6 Formerly § 304(a)(8); now § 311e. 


"17 The power of the Commission over schedules under this section is denied by Col. Gorrell. 
See Hearings on S. 2, op. cit. supra note 65, at 436. He insists that § 305(8) (old bill), requires 
the carriers to adjust schedules to the wishes of the Post Office Department. 
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ity is construed this broadly, the Bill goes further than any law regulating rail- 
roads or busses. Under the present law, air mail schedules are regulated by the 
Post Office Department, and to some degree by the Bureau of Air Commerce. 
The carrier, however, retains the power to change his non-mail schedules and 
the frequency of his service within a wide range of discretion. The departure 
times are limited by the safety requirements of the Bureau of Air Commerce 
and somewhat by the needs of the Postal Service. 

An increase in the number of passengers schedules when not warranted by 
traffic may not be only harmful to the carrier because of resulting operating 
losses, but may be a form of unfair competition with other carriers. It has been 
pointed out that the only real competition among air carriers is between termi- 
nal points such as New York and the West Coast and New York and Chicago. 
At such points each carrier tries to operate on schedules most popular with the 
public. Consequently, the departures and arrivals of the competitors are 
bunched in such a way that there may be three or more departures for a point 
within a half-hour, and not another trip for several hours. This is not to the 
best interests of the traveling public. Commission control of non-mail schedules 
would correct this condition by spacing the rival trips in such a way that a 
traveler will find a convenient departure at any hour of the day. 

The demands of the Post Office Department that it retain control over mail 
schedules™* are sound so long as the air mail service remains any considerable 
justification for Federal support of the industry. Until the industry is able to 
stand alone, without external support, the mail service, it is submitted, will 
continue to be the primary reason for governmental aid. While the power of 
the Commission to fix the rates of mail pay is not unnatural, in view of its long 
experience with rail mail pay, the Post Office Department should have the 
fullest control over how and when the air mail is to be dispatched. Congress 
should make this explicit.""** 

The Commission is also to be given full power over the rates for carriage of 
persons and property.”® In some ways, this is the most important section of 
the Bill. There is, at present, no regulation of passenger and express tariffs, 

"8 J¢., specifying departures and arrivals, as contrasted with the right simply to place 
mail on planes when and if flown. 


1188 The new Bill does so: § 316(c) gives to the Postmaster General authority over schedules. 
However, the suitability of the schedules fixed is to be considered in fixing the rates for mail 
compensation. 


"9 § 314. The sections of the Bill which set out the Commission’s power over rates (§§ 314- 
15) are substantially the same as the provisions of the Transportation Act of 1930 (railroads) 
and the Motor Carrier Act of 1935. See testimony of Comm’r. Eastman, Hearings on S. 2, op. 
cit. supra note 65, at 65 ef seg. The Commission is directed to establish reasonable rates for 
the transportation of passengers and express by air, but it is urged to give ‘‘due consideration”’ 
to the fact that air transport is a quasi-public utility, that air service is necessary and desir- 
able, and that it needs encouragement. § 310(d) (old bill). These provisions do not seem to 
appear in the latest draft. 
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and the airlines are free to cut fares, or offer free transportation as they choose.'° 
Although rate wars have not been a serious factor thus far, the winter of 1937- 
1938 has seen the institution of some practices which may easily become harm- 
ful to the industry." As traffic by air is literally seasonal, due to weather 
conditions, several airlines have greatly reduced their fares for winter travel; 
this has been justified on the ground of “educating’’ the travelling public.” 
The demand for air transportation is highly elastic, so when one airline reduces 
its fares, the others must follow suit or suffer marked reduction in traffic. A 
real rate war would ruin the airlines in a short time. 

While a rate war is obviously injurious to the carriers, it is not so clearly 
harmful to the consumer as were the discriminatory practices of early rail- 
roading."*3 Air travel has been branded as “luxury’”’ transportation, and it is 
difficult to become aroused over discriminations between the wealthiest mem- 
bers of the community. This, however, is an increasingly false conception of 
air travel today. The average air passenger is a business man, who travels by 
air because speed is essential to him. As a customer, he is entitled to be treated 
on a parity with other customers; flying expense is a charge on his business. So 
far, air transport has been remarkably free from this kind of price discrimina- 
tion; only in the issuance of non-revenue passes has this particular evil ap- 
peared. 

However, with steadily growing traffic and increasing competition between 
the air carriers themselves, some kind of rate regulation is needed. The same 
evils of rate wars, rebates, and price discriminations which were so prevalent 
in early railroading are almost certain to appear in an unregulated air transport 
industry when competitive conditions become acute. The Interstate Commerce 
Commission has recently asked for jurisdiction over the entire rate structure of 
the airlines.'*4 Its long experience in rate making and control is a strong argu- 
ment in favor of such an extension of jurisdiction. 

The quasi-public nature of any national transportation system requires more 
thoroughgoing regulation than does private industry. Publicity of all relevant 
data, and the uniformity of accounting systems are well known in the public 
utility field. The present law directs the Interstate Commerce Commission to 
make examinations of all books, records and accounts of the carriers, but no 


0 § 315(b) prohibits all free transportation by air carriers except in the cases of employees, 
their immediate families, and certain others on company business. Railroads and buses are 
now strictly regulated in granting free transportation. 49 U.S.C.A. § 1(7); § 317(b). 

1 See American Aviation (Feb. 1, 1938). 

™ Northwest Airlines reduced the fare between Chicago and the Twin Cities from $15 
one way to $15 round trip. T.W.A.’s “‘excursion rates’’ offer round trip passage anywhere on 
its system for 14 of the one way fare. These reductions bring the air fare well under the cost 


of first class rail travel. The latest promotion (United, American and T.W.A.) is an offer to 
‘‘wives of flying husbands’’ to ride along free! 


23 See Ripley, Railroads (1917). 
™4 Annual Report I.C.C., 1936, 31-32; id. for 1937, at 35 ef seq. 
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power is given to require reports or to prescribe a uniform accounting system."5 
S. 2 provides, however, that the Commission shall have access to all property 
of carriers (including documents, correspondence, etc.), and may require regu- 
lar reports in a specified form. Complete control over carriers’ accounts re- 
quires the commission to prescribe “classes of property for which depreciation 
charges may properly be included under operating charges, and the rate of de- 
preciation which shall be charged.’’*’ “Depreciation” includes obsolescence. 
This is particularly important in air transport on account of the short life of 
transport airplanes. This is not so much because an airplane ‘“‘wears out,” as it 
is that engineering improvements are so rapid that an airplane is obsolete in a 
few years. The present Douglas transports, put into service last year, are 
being written off the airlines’ books in four years. This is a depreciation charge 
of about $25,000 per year per airplane. 

In making new security flotations, air carriers are made subject to the same 
regulation as are rail and bus carriers, under S. 2."** Does this imply exemption 
from the requirements of the Securities Act of 1933? Other regulatory pro- 
visions of the Bill are identical with the law pertaining to rail carriers.*3° 


IV 


The final problem of air transport regulation now facing Congress is one of 
administration. The earliest controversy over aviation in Congress was on the 
administration of the Air Commerce Act of 1926. After doubts concerning the 
federal power to regulate aviation had been resolved and it was agreed that 
military and civil flying should be separately controlled, there remained the 
problem of setting up the administrative body and the promulgation of neces- 
sary rules. The difficulties attendant on the creation of a new agency, particu- 
larly when it was not any too clear what its functions would be, caused Con- 
gress to turn the job over to an already existing body: the Department of Com- 
merce. 

If the patchwork nature of the present Air Mail Law were not enough to re- 
quire new regulatory legislation, the present tri-partite division of authority™# 
over carriers should make the need for reform imperative. One central authority 
should consider and control all branches of air transportation. There is prac- 


¥5 48 Stat. 936 (1934), 39 U.S.C.A. § 469 d and h (Supp. 1937). 

6 § 313. 

7 § 313(d). 

28 § 319; § 20a of Part I of the Act to Regulate Commerce, note 1 supra. 

29 An interesting innovation of S. 2, § 318(b)1, declares that it is unlawful for any officer 
or director of an air carrier “‘. . . . to receive for his own benefit, directly or indirectly, any 
money or thing of value in respect of negotiation, hypothecation, or sale of any securities 
issued . . . . by such carrier, or to share in the proceeds thereof.”’ This is aimed, evidently, at 
the private banker or promoter members of the board of directors of an air carrier. 
13° See especially, §§ 375, 401 et seg. and cf. Part I §§ 6, 20, 20a, Part II §§ 317, 320, 314 
"= The Bureau of Air Commerce, the Post Office Department and the I.C.C. 
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tical agreement in Congress today that economic regulation by a commission is 
now needed. But whether such a commission shall be an independent body, or 
a subdivision of the Interstate Commerce Commission is a question on which 
there is still a sharp division of opinion. 

The Howell Commission proposed the creation of an independent, non- 
partisan commission to regulate all civil aeronautics."* It was believed that 
speed of regulatory action was essential in dealing with an art that undergoes 
such constant and rapid change. For this reason, the Interstate Commerce 
Commission was thought to be mot suitable for aviation because that body al- 
ready had duties of a “pressing and arduous nature.” The Howell Commission 
also stated that it was of utmost importance “that the fundamental doctrine 
relative to commission control of aviation and to the allocation of direct aids by 
commission decision should be developed without becoming involved with the 
troubles of other forms of transport.’’*33 The report made clear, however, that 
a legislative body was to be preferred to a commission answerable only to the 
executive."4 

President Roosevelt was unable to agree with the recommendation for a 
separate regulatory body. In his letter of transmittal to Congress, he stated, “I 
believe that we should avoid the multiplication of separate regulatory agencies 
in the field of transportation. Therefore, in the interim before a permanent con- 
solidated agency is created or designated over transportation as a whole, a 
division of the Interstate Commerce Commission can well serve the needs of air 
transportation.’’*35 

Senator McCarran introduced a bill in the last Congress which conferred 
regulatory jurisdiction on the Interstate Commerce Commission in accordance 
with executive suggestion.*®* The present S. 2 of the 75th Congress is the same 
bill, amended and refined. However, recent developments in Washington have 
changed the whole picture again. In September, 1937, the President appointed 
an Interdepartmental Committee, composed of representatives of the several 
executive departments, which was directed to study the legislation for the regu- 

13 Op. cit. supra note 51, Recommendation No. 102, and see discussion p. 342 ef seg. 

33 Jd, at 244. 


134 ‘The responsibility of allocating governmental aid among various claimants for con- 
sideration is too great to be allocated to any one individual or group of individuals that is part 
of the general machinery of the executive and subject to change with a change of popular favor 
as between contending political philosophies.”’ Jd. at 243. 

138 Jd. at iv. The views of the President reflect the attitude of the Federal Coordinator of 
Transportation, Mr. Eastman, as shown in his reports: Regulation of Transportation Agen- 
cies, S. Doc. 152, 73d Cong. 2d Sess., and Report of the Federal Coordinator of Transporta- 
tion, 1934, H. Doc. 89, 74th Cong. 1st Sess. 


18S. 3027, 74th Cong. rst Sess., defeated in the House. While the present Air Mail Law 
was in process, Sen. McCarran introduced a bill patterned after the recommendations of the 
Howell Commission. S. 3187, 78 Cong. Rec. 5384 (1934), later defeated in the Senate when 
offered as an amendment (in the nature of a substitute) to the Black-McKellar Bill, S 3170, 
78 Cong. Rec. 7614 et seq. 
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lation of aviation now before Congress and to recommend a legislative policy.'5? 
Although no report of this committee has been made public, it is understood 
from subsequent occurrences that an independent, executive commission for the 
regulation of all civil aeronautics was recommended. This Commission would 
be responsible to the executive, rather than Congress. After conferring with 
the President, the sponsors of the Lea-McCarran Bill are now redrafting the 
bill along the lines of an independent body. With White House support, this 
legislation should become law in early spring of 1938. 

As the bill now in process will undoubtedly resemble S. 2 in its major aspects, 
the administrative issue may appear relatively unimportant. Yet, if air trans- 
port is recognized as a legitimate part of the national transportation system, 
then it should be treated as part of the transportation problem. Co-ordination 
of all transportation agencies is the natural consequence of the present mal- 
adjustment.'3* Therefore, whatever form air transport regulation takes, its ad- 
ministrative structure should be patterned after the existing regulatory agency, 
the Interstate Commerce Commission. Only a legislative commission will lend 
itself to co-ordination and future consolidation into a unitary scheme. 

Whether the airlines should remain under the control of the Interstate Com- 
merce Commission, or be turned over to a new and independent body is not 
speedily answered. The Howell Commission, in 1934, believed that an inde- 
pendent body was essential."3? But the chief reasons assigned for this were that 
the Interstate Commerce Commission was not equipped to deal with the prob- 
lems of aviation, and that the Commission was too occupied with more pressing 
matters. These objections have been demonstrated to be untrue. Opponents 
of the Motor Carrier Act of 1935 made the same objection to no avail. The 
charge that the Interstate Commerce Commission is “railroad minded” is 
patently false.4° However, regulation by the Interstate Commerce Commis- 
sion will bring into prominence the relation between air and rail carriers, who 
are becoming increasingly competitive for passenger traffic. With the duty to 
foster both agencies, it seems reasonable to say that the Interstate (Commerce 
Commission will not fix the rates for air travel in such a way that rail revenues 
from passenger traffic will be unduly decreased. The shaky position ef most rail- 
roads today warrants as much solicitude for them as for the younger and much 
smaller air carriers. 


Recent experiments of the air carriers'** have shown that the demand for air 
137 American Aviation (Oct. 1, 1937). The Committee included no member of the I.C.C. 
This omission was regarded as significant. American Aviation (Nov. 15, 1937). 


138 See Report of the Federal Coordinator, op. cit. supra note 135; Moulton, The American 
Transportation Problem (1930). 


139 Op. cit. supra note 51, at 243. 


14° See Air Mail Compensation, 206 I.C.C. 675 (1935) for careful analysis of problems of 
air transport. 


141 P. 490 supra. 
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travel is relatively elastic. A small decrease in fares may bring such an increase 
in traffic that the airlines would not be able to handle the business. But new air 
traffic is almost always former rail traffic. Realizing this, the Interstate Com- 
merce Commission, in adjusting the rates of the two competing services, may 
tend to set the air tariffs higher than they otherwise would have been. How 
serious this might be is speculative as the total air traffic today is still less than 
6 per cent of rail passengers in Pullmans alone.'# 

The strongest argument in “favor of retention of control” by the Interstate 
Commerce Commission is that the commission has handled air transport for 
almost four years now, and, after much investigation and study, is in a position 
to deal with the problems promptly and realistically. The creation of an entire- 
ly new body means that another period of orientation must pass before the 
pressing problems can be disposed of. It is disadvantageous to both the govern- 
ment and the carrier to require him to tell his story all over again. 


1 Barney, op. cit. supra note 6, at 44. 
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Administrative Law—Conclusiveness of Findings of Fact by Federal Commissions 
—{Federal].—Certain practices of the respondent in furthering sales of its product in 
interstate commerce were declared “‘unfair,”’ “false, deceptive, and misleading” by the 
Federal Trade Commission on the basis of a hearing before it, and a “‘cease and desist”’ 
order was issued. The appeal from a decree of the Circuit Court of Appeals reversed 
the order in part.t On certiorari to the Supreme Court, held, reversed. The Commis- 
sion’s findings of fact were conclusive since supported by testimony. ‘“The courts can- 
not pick and choose bits of evidence to make findings of fact contrary to the findings of 
the Commission.”’ Federal Trade Commission v. Standard Education Society.? 

The Supreme Court has here, in the first opinion written by Justice Black, struck a 
decisive blow for administrative agencies by making its strongest unqualified state- 
ment on finality of commission fact findings. Although statutes creating commissions 
commonly contain express provisions on finality of findings,‘ the majority of the Court 
apparently apprehensive’ of decisions by administrative officials on increasingly nu- 
merous commissions, has frequently exposed itself to the accusation of “picking and 
choosing.’’ By invoking the doctrines of “jurisdictional’’ and ‘“‘constitutional” facts 


* Fed. Trade Comm. v. Standard Education Soc., 86 F. (2d) 692 (C.C.A. 2d 1936). 

258 S. Ct. 113, 116 (1937). 

3 Examples of qualifying language: ‘“‘Findings made by a legislative agency after hearing 
will not be disturbed save as in particular instances they are plainly shown to be overborne..... , 
St. Joseph Stockyards Co. v. United States, 298 U.S. 38, 54 (1936); “If there be substantial 
evidence relating to such facts from which different conclusions reasonably may be drawn 

. 2’ Fed. Trade Comm. v. Curtis Pub. Co., 260 U.S. 568, 580 (1923); ‘““We will reverse or 
modify the findings only if clearly improper or not supported by substantial evidence.” 
Wash., V. & M. Coach Co. v. Labor Board, 301 U.S. 142, 147 (1937); ‘‘Administrative findings 
on issues of fact are accepted by the court as conclusive if the evidence was legally sufficient 
to sustain them and there was no irregularity in the proceedings.”’ Phillips v. Comm’r of Int. 
Rev., 283 U.S. 589, 600 (1931). But the clarity of the instant opinion was approximated by 
Justice Cardozo in Fed. Trade Comm. v. Algoma Lumber Co., 291 U.S. 67, 73 (1934): ‘‘What 
the court did was to make its own appraisal of the testimony, picking and choosing for itself 
among uncertain and conflicting inferences. Statute and decision forbid that exercise of pow- 
er.” 

4 For examples, see Fed. Trade Comm. Act, 38 Stat. 717 (1914), 15 U.S.C.A. § 45 (1927); 
National Labor Relations Act, 49 Stat. 453 (1935), 29 U.S.C.A. § 160(c) (1937). 


5“Tt is the question whether the Congress may substitute for constitutional courts, in 
which the judicial power of the United States is vested, an administrative agency—in this 
instance a single deputy commissioner—for the final determination of the existence of the facts 
upon which the enforcement of the constitutional rights of the citizen depend. .... That 
would be to sap the judicial power as it exists under the Federal Constitution, and to establish 
a government of bureaucratic character alien to our system’”’ (italics added). Crowell v 
Benson, 285 U.S. 22, 56 (1932). See also St. Joseph Stockyards Co. v. United States, 298 U.S. 
-38, 51 (1936); Interstate Commerce Comm. v. Louisville & N.R.R., 227 U.S. 88, 91 (1912). 
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the Supreme Court has exercised broad powers of review,* even to the extent of allow- 
ing a trial de novo.? And apart from those doctrines bits of evidence have been seized 
to invalidate commission findings.* Since the issue involved in the instant case could 
hardly have been called “constitutional” or “jurisdictional,” the decision seems wholly 
consistent with those doctrines; but it is certainly an inroad upon review of ordinary 
findings. It may even indicate a tendency to adopt the view, long advocated by a 
minority of the Court, that the conclusiveness of findings should be extended even to 
‘jurisdictional’ and “‘constitutional” issues.? The recent changes in the personnel of 
the Court seem to make this not wholly improbable. The compelling arguments of 
procedural necessity, advanced by Justice Brandeis and others, show such an extension 
to be highly desirable.'° 


Conflict of Laws—Jurisdiction in rem—Federal Court Required To Aid Collec- 
tion of State Penal Forfeiture—{Federal].—Within four months after the State 
of Texas had instituted suit in its own courts to confiscate oil allegedly produced 
by the debtor in violation of the state oil conservation laws, the debtor, in good faith, 
filed its petition in a federal district court in Texas for reorganization under section 
77B of the Bankruptcy Act.! The state suit was restrained by the federal court under 
section 77B (c) (10),? and the trustee of the debtor took possession of the oil from the 
state court receiver. The lower court; refused permission to the State of Texas to es- 
tablish in a state court that its title to the oil arose at the time of unlawful production. 
On certiorari to the Supreme Court, held (Justices Cardozo and Stone dissenting) re- 
versed. Possession of the oil was not essential to the jurisdiction of the state court and 
denial of the State’s petition was an abuse of discretion. State of Texas v. Donoghue.‘ 

By permitting the state court, in an action in rem, to adjudicate title to the oil while 
not within its possession, the Supreme Court of the United States has acted clearly 


6 See Crowell v. Benson, 285 U.S. 22 (1932) (Longshoremen’s and Harbor Workers’ Com- 
pensation Act); St. Joseph Stockyards Co. v. United States, 298 U.S. 38 (1936) (rate making); 
Ohio Valley Water Co. v. Ben Avon Borough, 253 U.S. 287 (1920) (rate making); Interna- 
tional Shoe Co. v. Fed. Trade Comm., 280 U.S. 291 (1930) (restraint of trade). 

7 See Crowell v. Benson, 285 U.S. 22 (1932) (Longshoremen’s and Harbor Workers’ Com- 
pensation Act); Ohio Valley Water Co. v. Ben Avon Borough, 253 U.S. 287 (1920) (rate mak- 
ing); Ng Fung Ho v. White, 259 U.S. 276 (1922) (deportation of alien). 

8 See International Shoe Co. v. Fed. Trade Comm., 280 U.S. 291 (1930); Fed. Trade 
Comm. v. Curtis Pub. Co., 260 U.S. 568 (1923). 

9 See Justice Brandeis’ dissenting opinions in Crowell v. Benson, 285 U.S. 22, 65 (1932); 
Ohio Valley Water Co. v. Ben Avon Borough, 253 U.S. 287, 292 (1920); Fed. Trade Comm. 
v. Gratz, 253 U.S. 421, 429 (1920); his concurring opinion in St. Joseph Stockyards Co. v. 
United States, 298 U.S. 38, 73 (1936); and Justice Stone’s dissenting opinion in International 
Shoe Co. v. Fed. Trade Comm., 280 U.S. 291, 303 (1930). 

1° Note g supra. See also Dickinson, Crowell v. Benson: Judicial Review of Administrative 
Determinations of Questions of Constitutional Fact, 80 U. of Pa. L. Rev. 1055 (1932). 


t 48 Stat. 911 (1934), 11 U.S.C.A. § 207 (1937). 

2 48 Stat. 911, 917 (1934), 11 U.S.C.A. § 207(c) (10) (1937). 

3 See State of Texas v. Donoghue, 88 F. (2d) 48 (C.C.A. 5th 1937). 
4 302 U.S. 284 (1937). 
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contrary to the doctrine of Pennoyer v. Neffs—that a judgment in rem requires prior 
control of the res by the court. Nor can the instant case be distinguished on the ground 
that the oil, being physically within the territorial confines of Texas, is within the ter- 
ritorial jurisdiction of the state court, since Pennoyer v. Neff also involved a res situated 
within the state. Furthermore, the oil sought to be forfeited was exclusively® within 
the jurisdiction of the federal court and, according to the previous weight of authority, 
could not be affected by proceedings in the state court.’ The difficulty of jurisdiction 
could, however, have been avoided by requiring the federal court, not merely to grant 
the State of Texas permission to sue, but also to surrender possession of the oil to the 
state court pending the determination of title. 

Assuming that the state court could interpret the conservation statutes of Texas*® 
as vesting the State with title to illegally produced oil from the time of production, 
the surrender of possession by the federal court leaves the question whether the federal 
court would thereby be enforcing the penal laws of Texas. Undoubtedly, the State of 
Texas could not have availed itself of the judicial machinery of a federal court, whether 
located in Texas"? or in another state," to secure direct enforcement of Texas penal law. 
Under the instant decision, however, the surrender of an illegally-produced res within 
the possession of a federal court, even though the surrender be for the sole purpose of 
making effective the penal decree of the state in which the federal court is located, 
would not be open to the objections” present when a state affirmatively attempts to 
enforce its penal laws or judgments through the judicial machinery of another state. 
Analogous is the use of interstate rendition" whereby one state, in the interest of com- 
mon social policy, surrenders the accused—the res upon which criminal jurisdiction is 
founded'4—for subjection to the penal laws of another state. 


$95 U.S. 714 (1877). 
6 48 Stat. 911, 912 (1934), 11 U.S.C.A. § 207(a) (1937). 


7 Hebert v. Crawford, 228 U.S. 204 (1913); Murphy v. John Hofman Co., 211 U.S. 562 
(1909); Isaacs v. Hobbs Tie and Timber Co., 282 U.S. 734 (1931); Havner v. Hegnes, 269 
Fed. 537 (C.C.A. 8th 1920); White v. Schloerb, 178 U.S. 542 (1900). 


817 Vernon’s Ann. Tex. Civ. Stat. 1937, art. 6066a, § 10(a) (b). 


9 This interpretation seems doubtful in view of the statutory language: § 10(a). ‘‘All un- 
lawful oil. . . . regardless of the date of production or manufacture thereof. . . . shall be for- 
feited to the state as hereinafter provided.” § 1o(b). “‘....itshall be... . duty [of the Attorney 
General] to institute a suit in rem against such unlawful oil ” See note 8 supra. 


*° Gwin v. Breedlove, 2 How. (U.S.) 29 (1844); Gwin v. Barton, 6 How. (U.S.) 7 (1848). 


Moore v. Mitchell, 30 F. (2d) 600 (C.C.A. 2d 1929), aff’d on another ground, 281 U.S. 18 
(1930); Wisconsin v. Pelican Insurance Co., 127 U.S. 265 (1888) (original jurisdiction of U.S. 
Sup. Ct. invoked). Cf. Bankr. Act §57(j), 30 Stat. 544, 561 (1898), 11 U.S.C.A. §93(j) 
(1927). 

™ Leflar, Extrastate Enforcement of Penal and Governmental Claims, 46 Harv. L. Rev. 
193, 201-202 (1932). 

3 U.S. Const., art. IV, § 2, cl. 2; 1 Stat. 302 (1793), 18 U.S.C.A. § 662 (1927). See Larre- 
more, Inadequacy of the Present Federal Statute Regulating Interstate Rendition, 10 Col. L. 
Rev. 208 (1910). 

™ The constitutional requirement of confrontation makes the prisoner’s presence a juris- 
dictional matter. U.S. Const., 6th Amend. 
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A possible theory upon which to give effect to the state policy in the conservation 
of natural resources would be that the State of Texas had a right in the nature of an 
inchoate lien to subject the illegal oil to subsequent forfeiture proceedings. This in- 
choate right, arising at the time of production rather than at the time of a decree of 
forfeiture, would not be void even though perfected within the four month period. 
This theory would be of aid, however, only if the actual production of the illegal oil 
had occurred more than four months prior to bankruptcy or reorganization. Debtors 
on the verge of bankruptcy or reorganization would be able to evade the conservation 
laws of the state by going into the federal courts for “‘bona fide’”’ bankruptcy or reor- 
ganization within four months of the illegal production. And it is precisely the debtor 
on the verge of insolvency or reorganization who, in trying to make ends meet, will 
attempt to produce more oil than is legal. The state statutes, therefore, should make 
it clear that forfeiture occurs and title passes to the State upon production. 

The widespread public policy for conservation of natural resources“ might well be 
used as justification for requiring the federal court in bankruptcy or reorganization to 
surrender the oil to the state court pending forfeiture proceedings. Certainly it would 
be against public policy to allow either the creditors or the stockholders of the guilty 
corporation to derive a profit from oil illegally produced. The decision, therefore, is in 
line with the trend toward increasing the efficacy of penal laws in order to further state 
policy,'? and is another reasonable inroad upon the doctrine that the courts of one 
jurisdiction will not aid in enforcing the penal provisions of another.'* The Supreme 
Court, however, might well have gone further and held that the State of Texas, having 
commenced its proceedings prior to the petition for reorganization, should be entitled 
to complete them irrespective of whether the particular state statute declared the oil 
forfeited as of the date of production or only upon rendition of the decree of forfeiture. 


Criminal Law—Conspiracy To Defraud under Unconstitutional Statute—[Federal]. 
—The defendants were indicted under a statute which made it a felony to conspire to 
defraud the United States. The government charged that they had made false state- 
ments to the Secretary of Agriculture in order to secure benefit payments under the 
Agricultural Adjustment Act. At trial they demurred upon the ground that the acts 
set forth in the indictment did not constitute an offense against the laws of the United 
States since the Agricultural Adjustment Act had been declared unconstitutional. The 
court sustained the demurrer and in substance held that the false claims statute does 
not apply to an attempt to defraud the United States by obtaining the approval of 
claims and benefit payments through false representations, if the statute providing for 
such claims and payments is later found to be invalid. On appeal, held, reversed and 
remanded. The defendants were not indicted for a conspiracy to violate the Agricul- 


1s Henderson v. Mayer, 225 U.S. 631 (1912); Jm re Bennett, 153 Fed. 673 (C.C.A. 6th 
1907); Metcalf v. Barker, 187 U.S. 165 (1902); Pickens v. Roy, 187 U.S. 177 (1902). 

© Champlin Refining Co. v. Corp. Comm’n. of Okla., 286 U.S. 210 (1932); 45 Harv. L. 
Rev. 557 (1932); see Fly, The Role of the Federal Government in the Conservation and 
Utilization of Water Resources, 86 U. of Pa. L. Rev. 274 (1938). 

7 Hall, Strict or Liberal Construction of Penal Statutes, 48 Harv. L. Rev. 748 (1935). 

8 Huntington v. Attrill, 146 U.S. 657 (1892); Milwaukee County v. White, 296 U.S. 268 
(1935), noted 3 Univ. Chi. L. Rev. 500 (1936). 
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tural Adjustment Act, but for a conspiracy to violate the statute protecting the United 
States against frauds. United States v. Kapp.* 

The current popularity of the plea of unconstitutionality in the federal courts has 
not been confined to civil suits. In criminal cases where the statute, under which de- 
fendants acted, has either been declared unconstitutional before the indictment,? or 
has not been before the United States Supreme Court at the time of the trial,3 the plea 
has been overruled. The gist of the offense is said to be a conspiracy to defraud the 
government and any attack on the statute which gave the defendant an opportunity 
to perpetrate the fraud is collateral to the issue.4 The false claims statute, under which 
these indictments are brought, aims to protect the government against those who have 
the intention to defraud it, regardless of the constitutional authority of the govern- 
ment to participate in activity which gives the defendant his opportunity to attempt 
the fraud. 

A different problem arises, however, if the defendants in these cases are indicted 
under an act which either had been declared, or is alleged to be, unconstitutional. The 
intent to defraud, coupled with the unsuccessful attempt to defeat the operations of 
an apparently valid statute, would seem to be sufficient to impose criminal liability. 
On the other hand, the doctrine that an act must be a crime at the time of its occur- 
rence and at the time of trial in order to be punishable,’ would seem to negative liability 
in the cases where the statute has been declared unconstitutional prior to the trial. 


Evidence—Self-Incrimination—Searches and Seizures—{Federal].—Defendants, 
under the authority of the Securities Act of 1933, sought by subpoenas duces tecum to 
obtain copies of all telegrams sent or received by the plaintiffs and others between cer- 
tain dates relating to specified transactions. Suits were brought to restrain the de- 
fendants from enforcing the subpoenas. On appeals from orders granting interlocutory 
injunctions, held, reversed. The subpoenas were not a violation of the privilege against 
self-incrimination,? nor did they constitute an unreasonable search and seizure. New- 
field v. Ryan et al. (two cases) and Ballentine v. Florida Tex Oil Co. et al.4 

t 58 S. Ct. 182 (1937). 

2 United States v. Harding ef al., 81 F. (2d) 563 (App. D.C. 1936) (National Industrial 
Recovery Act). 

3 Ranger v. United States, 76 F. (2d) 817, 824 (C.C.A. 8th 1935 )(Reconstruction Finance 
Corp. Act); Madden v. United States, 80 F. (2d) 672, 674 (C.C.A. 8th 1935) (Public Works 
Administration); United States v. Soeder ef al., 10 F. Supp. 944 (Mo. 1935) (Agricultural 
Adjustment Act); United States v. MacDonald et al., 10 F. Supp. 948 (Mo. 1935) (Agricultural 
Adjustment Act). 

4 Ranger v. United States, 76 F. (2d) 817 (C.C.A. 8th 1935). 

5 40 Stat. 1015 (1918), 18 U.S.C.A. § 80 (1927). 

¢ See People v. Moran, 123 N.Y. 254, 25 N.E. 412 (1890). 

7 Commonwealth v. Marshall, 28 Mass. 350 (1831). 

t 48 Stat. 74 ef seg. (1933), 15 U.S.C.A. § 77a et seg. (1937). 

2, U.S. Const. 5th Amend., ‘‘.. . . nor shall (any person) be compelled in any criminal case 
to be a witness against himself. . . . . - 

3 U.S. Const. 4th. Amend., “‘The right of the people to be secure in their persons, houses, 
papers, and effects, against unreasonable searches and seizures, shall not be violated - 


491 F. (2d) 700 (C.C.A. 5th 1937), cert. denied, 58 S. Ct. 54 (1937), petition for rehearing 
denied, 58 S. Ct. 137 (1937). 
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Making available copies of telegrams to the Securities Exchange Commission will 
aid in the effective administration of the Securities Exchange Act. Neither the history 
of, nor the present justifications for the privilege against self-incrimination should dic- 
tate a contrary result. The historical basis of the privilege—a desire to limit the juris- 
dictional encroachment of the English ecclesiastical courts and to eliminate the in- 
quisitional oath of the Star Chambers—cannot be its justification today. Two ex post 
facto rationalizations are recited in defense of the privilege, “fairness,’”’? and the notion 
that “any system of administration which permits the prosecution to trust habitually 
to compulsory self-disclosure as a source of proof must itself suffer morally thereby.’’* 
To the first objection Bentham’s classical Old Woman’s® and Fox Hunter’s'® reasons 
are eloquent answers. As for the second, it is understandable only in the sense that the 
absence of the privilege might give the prosecution a power complex at the expense of 
the accused’s legal rights." Notwithstanding the existence in the United States of the 
privilege, there exist a legion of instances of brutal police methods. Its prevalance is 
in part due to the existence of the privilege, since it immunizes from legal process other 
wise available evidence, and hence puts a premium on extra-legal methods of getting 
the same evidence.*3 

Not only are the arguments advanced in favor of the privilege unconvincing, but 
there are affirmative reasons for removing it. It deters the investigation and ultimate 
punishment of anti-social behavior, since the only incriminating evidence may be un- 

$4 Wigmore, Evidence § 2250 (2d ed. 1923); 13 Encyc. Soc. Sci. 651 (1937); Wigmore, 
Nemo Tenetur Seipsum Prodere, 5 Harv. L. Rev. 71 (1891). 

6 See Limburg, The Privilege of the Accused to Refuse to Testify, 52 Annals of Am. Acad. 
of Pol. & Soc. Sci. 124, 129 (1914). 

7 Boyd v. U.S., 116 U.S. 616, 631 (1886). 

8 4 Wigmore, op. cit. supra note 5, at § 2251. 

9 ‘The essence of this reason is contained in the word ‘hard’; ‘tis ‘hard’ upon a man to be 
obliged to criminate himself. Hard it is upon a man, it must be confessed, to be obliged to do 
anything that he does not like. That he should not much like to do what is meant by his 
criminating himself, is natural enough; for what it leads to is his being punished. What is no 
less hard upon him is that he should be punished: but did it ever yet occur to a man to propose 
a general abolition of all punishment with this hardship for a reason for it.”” 5 Bentham, 
Rationale of Judicial Evidence 230 (1827). 

1 “This consists in introducing upon the carpet of legal procedure the idea of fairness, in 
the sense in which the word is used by sportsmen. The fox is to have a fair chance for his life: 
he must have (so close is the analogy) what is called Jaw: leave to run a certain length of way, 
for the express purpose of giving him a chance for escape. While under pursuit, he must not 
be shot: it would be as unfair as convicting him of burglary on a hen-roost, in five minute’s 
time in a court of conscience ” Id.,at 238; but see 4 Wigmore, op. cit. supra note 3, at 822. 

4 Wigmore, op. cit. supra note 5, at 826, citing Stephen, History of the Criminal Law I, 
342, 441, 535, 542, 565 (1883). 

% National Commission on Law Observance and Enforcement, Report on Lawlessness in 
Law Enforcement (1931); Villard, Official Lawlessness, The Third Degree and the Crime 
Wave, 155 Harper’s Magazine 605 (1927); Murphy, The Third Degree: Another Side of our 
Crime Problems (1929). For an exhaustive citation of appellate cases evidencing third degree 
methods during the nineteen twenties, 43 Harv. L. Rev. 617 (1930). 


*3 Waite, Criminal Law in Action 143, 144 (1934); Stevens, Archaic Constitutional Provi- 
sions Protecting the Accused, 5 Jour. Cr. L. and Cr. 18, 19 (1914). 















RECENT CASES 501 


available as a result of the assertion of the privilege."4 The vogue of immunity stat- 
utes,'S granting suspected individuals freedom from prosecution if they give evidence 
which otherwise would be incriminating, but would aid in the prosecution of others, 
is legislative recognition that the privilege may be a bar to the proper prosecution of 
those suspected of crime. 

Historically the privilege protected a witness from “testimonial compulsion.’’* 
This has been interpreted to include documents owned by the accused and taken from 
his possession,'? since he is at any time subject to authenticate the documents as a 
witness."® Such an extension of the privilege ignores the fact that other persons are 
qualified to authenticate the documents, in the event that the person from whose 
possession the documents were taken claims his privilege.'® Since under statutes such 
as the Securities Exchange Act most proof must be made by the use of documentary 
evidence, such a broadening of the privilege, as a practical matter, would partially 
nullify the Act.?° But there is usually no privilege when documents are taken from the 
possession of a third person.?* The claim of privilege in the instant case was probably 
based on the notion of property”? interest by the plaintiffs in the telegrams and a con- 
fidential relationship between the plaintiffs and the telegraph companies. It is difficult 
to see why a combination of the concepts “property” and “confidential relationship”’ 
should result in an extension of the privilege. 

It has been suggested, contrary to the cases, that it is never correct, historically at 
least, to speak of a subpoena duces tecum as an unreasonable search and seizure and 
therefore violative of the Fourth Amendment.” But it is now well settled that a sub- 
poena general in its scope is a violation of that constitutional guarantee.*4 Since the 
subpoenas in the instant case were confined to telegrams sent between definite dates, 
dealing with specific subject matter, and sent or received by certain individuals, and 


4 Taft, The Administration of Criminal Law, 15 Yale L. J. 1 (1905); Limburg, op. cit. 
supra note 6, 124 et seq. 


's For an exhaustive citation of such statutes see 4 Wigmore, op. cit. supra note 5, § 2281, 


n. 10. 





© 4 Wigmore, op. cit. supra note 5, § 2263. 
17 Boyd v. U.S., 116 U.S. 616 (1885); Hale v. Henkel, 201 U.S. 43 (1906); Internal Revenue 
Agent v. Sullivan, 287 Fed. 138 (D.C. N.Y. 1923). 

18 4 Wigmore, op. cit. supra note 5, § 2264. 

19 Chamberlayne, Trial Evidence § 1027 (2d ed. 1926). 

20 However, corporations may not claim the privilege, 4 Wigmore, op. cit. supra note 5, 
§ 2259(a). 


214 Wigmore, op. cit. supra note 5, § 2259; Wilson v. U.S., 221 U.S. 361, 376 (1910); 
McMann v. Engel, 16 F. Supp. 446 (1936). 


22 See Hitchcock, The Inviolability of Telegrams, 5 So. L. Rev. 32 (1879). Cf. property 
rights equity recognizes in letters, Boker v. Tibbie, 210 Mass. 599, 97 N.E. 109 (1912). 


23 Handler, Constitutionality of Investigations by the Federal Trade Commission: II, 28 
Col. L. Rev. 905, 909 et seg. (1928). 


24 Hale v. Henkel, 201 U.S. 43 (1901); Federal Trade Commission v. American Tobacco 
Co., 264 U.S. 298 (1924); Interstate Commerce Commission v. Brimson, 154 U.S. 447 (1894); 
see also McMann v. Securities and Exchange Commission, 87 F. (2d) 377 (C.C.A. 2d 1937); 
see also note 25 infra. 
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were to be used in connection with a particular investigation, they would seem not to 


be a “fishing expedition,’”’ but a reasonable demand and therefore within the Fourth 
Amendment.’s 


Evidence—Wrongful Death—Admissibility of Plaintiff’s Evidence on Deceased’s 
Careful Habits—(Illinois]|—In an action for the death of the plaintiff’s intestate, 
struck by the defendant’s automobile, the plaintiff called the defendant who testified 
fully on the accident. There were no other eyewitnesses. Later the plaintiff introduced 
evidence on the careful habits of his intestate to prove freedom from contributory 
negligence. On appeal from a judgment for the plaintiff, held, reversed. The habit 
evidence should have been excluded as the dofentont, called by the plaintiff, was an 
eyewitness. Scally v. Flannery.* 

The instant decision might well have been expected, for logical conclusions to be 
drawn from the Illinois cases practically preclude the effective use of habit evidence 
to show freedom from contributory negligence in any case in which the defendant has 
seen the accident. In the recent case of Nordman v. Carlson,? where the plaintiff had 
declined to call the defendant as an eyewitness, evidence of the careful habits of the 
deceased was admitted. The decision was based on the ground that such evidence is 
rendered inadmissible only by the availability of a competent eyewitness and that the 
defendant was rendered incompetent by the Illinois ‘“‘dead man”’ statute. There is 
Illinois authority, however, to the effect that if the plaintiff or another person inter- 
ested in the estate testifies to the careful habits of the deceased on the issue of freedom 
from contributory negligence, such testimony is evidence of a “‘transaction’’4 between 
the defendant and the deceased and removes the defendant’s incompetency.5 If this 
authority were followed the defendant could testify, and then logically the habit evi- 
dence originally admitted would have to be stricken. Upon this analysis, the de- 
fendant’s testimony, since rendered admissible only by that of the plaintiff, should also 
be stricken. This peculiar result might best be avoided by deeming the defendant’s 
objection to the plaintiff’s habit evidence waived by the introduction of direct evidence 
based on its admission. 

The general rule that habit evidence is inadmissible if testimony of credible eye- 
witnesses’ is available* seems perfectly sound. The probative value of a general habit 


3s Cf. Hearst v. Black, 87 F. (2d) 68 (App. D.C. 1936), noted 35 Mich. L. Rev. 1383 (1937); 
see also Federal Trade Commission v. American Tobacco Co., 264 U.S. 298, 306 (1924); 36 
Col. L. Rev. 84 (1936). 

292 Ill. App. 349, 11 N.E. (2d) 123 (1937). 

2 291 Ill. App. 438, 10 N.E. (2d) 53 (1937). 

3 Ill. Rev. Stat. 1937, c. 51, § 2. 

4 An accident is a “transaction” within the meaning of the statute. Van Meter v. Gold- 

g arb, 217 Ill. 620, 148 N.E. 391 (1925). 

5 Rouse v. Tomasek, 279 Ill. App. 557 (1935). 

® Moore v. Bloomington D. & C. R. Co., 295 Ill. 63, 128 N.E. 721 (1920); Soucie v. Payne, 
299 Ill. 552, 132 N.E. 779 (1921). 


7 The problem of whether a person is an eyewitness has raised some difficulty: One who 
saw the deceased shortly before or after the accident has been held to be an eyewitness. 
Cox v. Chicago & N.W.R.Co., 9 Ill. App. 15 (1900); Anderson v. Metropolitan W.S.E. Co., 


s 
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of care on the issue of a specific act or forebearance, is so slight? that many jurisdictions 
refuse to admit it under any circumstances.’® And in the jurisdictions which permit 
its introduction, it is confined to such cases of necessity as those in which no direct 
evidence is available" or direct evidence is in conflict."* This necessity does not exist 
upon the question of contributory negligence if there were disinterested eyewitnesses 
to the occurrence. To enforce this limitation, however, where the only eyewitness is 
the defendant, thus forcing the plaintiff as in the instant case to rely solely on a hostile 
witness, seems unjust, for the policy of equality which underlies the ‘dead man”’ 
statutes'’ demands the contrary. The harshness of this enforcement is greatly in- 
creased in a jurisdiction, such as Illinois,*4 which places the burden on the plaintiff to 
disprove contributory negligence.'s The burden of proving a negative is substantial in 
itself. As long as the only eyewitness is the defendant, the plaintiff will be virtually 
unable to establish a prima facie case." Especially is this true in Illinois where the 


170 Ill. App. 210 (1912). Contra: Missouri Furnace Co. v. Abend, 107 Ill. 44 (1883); Smith v. 
Kewanee L. & P. R. Co., 175 Ill. App. 354 (1902). One who saw only part of the circumstances 
leading to the accident is generally held not to be an eyewitness. Noonan v. Maus, 197 IIl. 
App. 103 (1915); Wallis v. Southern P. R. Co., 184 Cal. 662, 195 Pac. 408 (1921); Fiske v. 
Atchinson T. & S. Fe R. Co., 90 Kan. 409, 133 Pac. 871 (1913); Tucker v. Boston & Me. R. 
Co., 73 N.H. 132, 59 Atl. 943 (1905). On the issue of drunkenness of the deceased, one who saw 
him shortly before the accident was held an eyewitness. Chicago & A. R. Co. v. Pearson, 184 
Ill. 386, 56 N.E. 633 (1900); Lane v. Missouri P. R. Co., 132 Mo. 4, 33 S.W. 645 (1895); 
Bedenbaugh v. Southern R. Co., 69 S.C. 1, 48 S.E. 53 (1904) / Where the question is in doubt 
the testimony of the witness is disregarded. Ill. C. R. Co. v. Ashline, 171 Ill. 313, 49 N.E. 521 
(1898); or left to the jury. Platter v. Minn. & St. L. R. Co., 162 Iowa 142, 143 N.W. 992 (1913). 


8 Gay v. Winter, 34 Cal 153 (1867); Hussey v. Boston & Me. R. Co., 82 N.H. 236, 133 
Atl. 9 (1926); Chicago R. I. & P. R. Co., v. Clark 108 Ill. 113 (1883); 1 Wigmore, Evidence 
§ 65 (2d ed. 1923). Oy 

91 Wigmore, op. cit. supra note 8, §§ 64, 65. 


te Parsons v. Syracuse & N. Y. R. Co., 205 N.Y. 226, 98 N.E. 331 (1912); Mullen v. Mohican 
Co., 97 Conn. 107, 115 Atl. 685 (1921); Louisville & N. R. Co. v. Adams’ Admr., 205 Ky. 203, 
265 S. W. 623 (1924); 1 Wigmore, loc. cit. supra note 8. 

t Armstrong v. C. & W. I. R. Co., 350 Ill. 426, 183 N.E. 478 (1932); Frederickson v. Iowa 
C.R. Co., 156 Iowa 26, 135 N.Wa12 (1912); Clark v. Detroit R. Co., 197 Mich. 489, 163 N.W. 
964 (1917); Overman Wheel Co. v. Griffin, 67 Fed. 659 (C.C.A. 1st 1895); Hussey v. Boston & 
Me. R. Co., 82 N.H. 236, 133 Atl. 9 (1926). 


" Cleveland C.C. & St. L. R. Co. v. Keenan, 190 Ill. 217, 60 N.E. 107 (1901); Parkinson v. 


Nashua & L. R. Co., 61 N.H. 416 (1881); Enright v. Atlanta, 78 Ga. 288 (1886); Allard v. 
Northwestern Contract Co., 64 Wash. 14, 116 Pac. 457 (1911). 


3 “The purpose . . . is to. . . put the two parties in a suit upon terms of equality in regard 
to the opportunity of giving testimony.” Van Meter v. Goldfarb, 317 Ill. 620, 623, 148 N.E. 
391, 392 (1925). See also Nordman v. Carlson, 291 Ill. App. 438, 442, 10 N.E. (2d) 53, 55 
(1937). 

™ North Chicago St. R. Co. v. Louis, 138 Ill. 9, 27 N.E. 451 (1891); Newell v. Cleveland, 
C.C. & St. L. Ry. Co., 261 Ill. 505, 104 N.E. 223 (1914). . 

's For other jurisdictions having this rule see 4 Wigmore, of. cit. supra note 8, § 2507. 


6 Morris v. East Haven, 41 Conn. 252 (1874); Mullen v. Mohican Co., 97 Conn. 107, 115 
Atl. 685 (1921); Gray v. Chicago, R.I. & P. R. Co., 143 Iowa 268, 121 N.W. 1097 (1909). 
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usual presumption of due care on the part of the deceased in a wrongful death action 
apparently does not exist.‘7 Thus, it would seem that the eyewitness rule should not 
bar habit evidence where the sole eyewitness is interested adversely to the plaintiff. 


Family Relations—ZJnter Vivos Transfers—Protection of Spouse’s Statutory Share 
—{New York].—Three days before his death, the husband transferred all his real and 
personal property in trust, reserving income for life, power of revocation, and control 
of the trustees as to the administration of the trust. The trial court refused to enforce 
the trust as against the widow’s claim for her statutory share in her husband’s estate.' 
On appeal, held, affirmed. The husband’s transfer was “illusory” in respect to the 
widow’s marital rights. Newman v. Dore. 

In place of common law dower and curtesy, many states have substituted legisla- 
tion which gives the surviving spouse, even against a will, a percentage of the de- 
cedent’s personal and real property remaining in the estate at the time of his or her 
death. While the general policy motivating these statutes was to protect the spouse 
against disinheritance, the effectiveness of such statutes largely depends upon the 
extent to which either spouse is permitted to alienate his or her property during life. 
The statutes are generally silent on the problem of inter vivos transfers; and in order to 
give effect to the policy behind these statutes the courts have sometimes been com- 
pelled to nullify transfers made during coverture. 

Such relief has been predicated upon two distinct grounds: (1) the subjective intent 
primarily to defeat the marital rights of the surviving spouse rather than to benefit 
the person to whom the property is given; or (2) the failure of the transferor to relin- 
quish in part or in whole the incidents of ownership. Under the first theory, followed 
in a minority of jurisdictions, the main problem turns upon evidence of the transferor’s 
intent. Where definite evidence is lacking, the protection afforded the surviving 
spouse depends upon the presumptions invoked by the court. Thus, in Murray ». 
Murray’ the court held that a presumption of an intent to defeat the widow’s share 
arose where the gift constituted a principal part of the husband’s estate. In Vermont, 
contrary to earlier decisions,® no presumptions are raised from the fact that the natural 


17 Contrast the refusal of the trial court to grant an instruction in accord with this presump- 
tion, as indicated by the record in Blumb v. Getz, 366 Ill. 273, 8 N.E. (2d) 620 (1937), with 
Anderson v. C.R.I. & P. Ry. Co. 189 Iowa 739, 175 N.W. 583 (1920); Gembolis v. Rydeski, 258 
Mich. 521, 243 N.W. 44 (1932); 6 Iowa L. Bull. 55 (1920); cf. 44 Harv. L. Rev. 292 (1930). 

 Cahill’s Consl. Laws N.Y. 1930, c. 13, §§ 18, 83. 

2275 N.Y.371, 9 N.E.(2d)966 (1937); noted 37 Col. L. Rev. 1219 (1937), 7 Brooklyn L. 
Rev. 241 (1937). 

3 3 Vernier, American Family Laws §§ 188, 189 (1935). These statutes establish a “legitime 
portion” for the surviving spouse, analogous to that of the Civil Law. See note 24 infra. 

4Evans v. Evans, 78 N.H. 352, 100 Atl. 671 (1917); Nichols v. Nichols, 61 Vt. 426, 18 
Atl. 153 (1889); Manikee v. Beard, 85 Ky. 20, 2 S.W. 545 (1887); see notes 5-7 infra. 

Sgo Ky. 1, 13 S.W. 244 (1890); see also Payne v. Tatem, 236 Ky. 306, 33 S.W. (2d) 2 
(1930). 

6 Thayer v. Thayer, 14 Vt. 107 (1842); Nichols v. Nichols, 61 Vt. 426, 18 Atl. 153 (1889) 
(mere gratuitous transfer is presumptively fraudulent). 
















RECENT CASES 505 


consequence of a transfer is to reduce the size of the estate and ultimately the statutory 
share of the surviving spouse. Such intent must be proved “beyond a reasonable 
doubt,’’? by a consideration of the circumstances surrounding the transfer. While the 
court does not specify what would constitute sufficient proof of such intent, it is proba- 
ble that it would consider as relevant the time intervening between the transfer and 
the death of the transferor and the nature of the provisions made for the survivor. 
Most courts have disregarded the intent theory,® and have focused their attention 
on the character of the transfer. Thus the courts uphold a transfer against the sur- 
viving spouse if it is a completed gift inter vivos;? while they protect the surviving 
spouse against gifts causa mortis,° or against a pretended transfer which is actually a 
mere sham." The survivor, however, was denied a distributive share in cases where 
the decedent reserved a life estate under an irrevocable trust."*? Some courts have, 
against the claim of surviving spouse, upheld a trust arrangement which allowed the 
transferor the right of changing the beneficiaries.'s In Pennsylvania‘ the courts have 
even sustained trusts, reserving a life estate and a power of revocation, against the 
marital claims of the survivor.*s 
In New York, the lower courts have given liberal interpretation to a statute de- 


7 Dunnett v. Shields, 97 Vt. 419, 123 Atl. 626 (1923); Patch v. Squires, tos Vt. 405, 165 
Atl. 919 (1933). 


§ Leonard v. Leonard, 181 Mass. 458, 63 N.E. 1068 (1902); Poole v. Poole, 129 Md. 387, 99 
Atl. 487 (1916); Holmes v. Holmes, 3 Paige Ch. (N.Y.) 363 (1832); Padfield v. Padfield, 78 
Ill. 16 (1875); Hall v. Hall, 109 Va. 117, 63 S.E. 420 (1909); Norris v. Bradshaw, 96 Colo. 594, 
45 P. (2d) 638 (1935); Sederlund v. Sederlund, 176 Wis. 627, 187 N.W. 750 (1922); Lines v. 
Lines, 142 Pa. 149, 21 Atl. 809 (1891). 


9 Potter Title and Trust Co. v. Braum, 294 Pa. 482, 144 Atl. 401 (1928); Blankenship v. 
Hall, 233 Ill. 166, 84 N.E. 195 (1908). 


© Hatcher v. Buford, 60 Ark. 169, 29 S.W. 641 (1895); Crawfordville Trust Co. v. Ramsey, 
55 Ind. App. 40, 100 N.E. 1049 (1913); see also Harmon v. Harmon, 131 Ark. sor, 199 S.W. 
553 (1917); contra: Chase v. Redding, 13 Gray (Mass.) 418 (1859). 


! Smith v. Smith, 22 Colo. 480, 46 Pac. 128 (1898); Doane v. Doane, 238 Mass. 106, 130 
N.E. 484 (1921); Hays v. Henry, 1 Md. Ch. 337 (1848). 


" Patterson v. McClenathan, 296 Ill. 475, 129 N.E. 767 (1921); Hall v. Hall, tog Va. 117, 
63 S.E. 420 (1909); Robertson v. Robertson, 147 Ala. 311, 40 So. 104 (1906); In re Side’s 
Estate, 119 Neb. 314, 228 N.W. 619 (1930). 


"3 Kelly v. Snow, 185 Mass. 288, 70 N.E. 89 (1904); Roche v. Brickley, 254 Mass. 584, 150 
N.E. 866 (1926); Merchants’ Loan and Trust Co. v. Patterson, 308 Ill. 519, 139 N.E. g12 
(1923); Boyle v. John M. Smythe Co., 248 Ill. App. 57, 86 (1928) (allowed beneficiary to be 
designated in will). 

‘4 The language in some of the earlier Pennsylvania decisions, while confusing, suggests 
that the courts have followed the intent theory. Ross’s Appeal, 127 Pa. 4, 17 Atl. 682 (1889); 


Dickerson’s Appeal, 115 Pa. 198, 8 Atl. 64 (1886). The later decisions have discarded this 
theory. See note 15 infra. 


*s Lines v. Lines, 142 Pa. 149, 21 Atl. 809 (1891); Windolph v. Girard Trust Co., 245 Pa. 
349, 91 Atl. 634 (1914); Beirne v. Continental-Equitable Trust Co., 307 Pa. 570, 161 Atl. 721 
(1932); see also Stewart v. Stewart, 5 Conn. 316 (1824). Cf. Cameron v. Cameron, 18 Miss, 
394 (1848). 
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signed “to increase the share of a surviving spouse.’ Thus, in Rubin v. Myrub 
Realty Co.*7 the court held that an antenuptial conveyance made with intent to de- 
prive the widow of her share was void as against the wife’s marital rights; and in 
Bodner v. Feit'* the court, in setting aside a transfer by the husband, considered such 
an intent as one of the operative facts. The Court of Appeals, however, though pro- 
tecting the widow in the instant case, rejects this fabric of protection afforded the sur- 
viving spouse by the intent theory, and apparently aligns itself with the majority rule 
that only the degree of control retained by the transferor will be considered.® This 
position of the court is not only likely to nullify the purpose of the statute, but is also 
inconsistent; for in eschewing the intent theory it could not logically, following the 
control theory, brand as “illusory” a conveyance which it assumes to be otherwise 
valid. 

In order to reach the desired result, the court might have, contrary to Van Cott ». 
Prentice,” followed the suggestion of the Restatement and declared the trust testa- 
mentary and therefore invalid.* Preferably, it might have, consistent with the earlier 
decisions in the lower courts,?? set aside the transfer upon the finding in the trial court 
that the trust was established with intent to defeat the widow’s share. The courts’ re- 
luctance to follow the intent theory can be explained only in that it might result in 
too great a restraint on alienation.*3 While such a criticism was perhaps applicable to 
dower, which placed a restriction on commercial transactions, it has no application to 
gratuitous transfers. Therefore, even apart from legislation that might be passed*4 to 
protect the distributive share against infer vivos transfers, it is suggested that in con- 
struing the present statutes the policy of solicitude for the surviving spouse should be 
paramount. 


% N.Y.L. 1929, c. 229, § 20. 


7 244 App. Div. 541, 279 N.Y. Supp. 867 (1935); see also Le Strange v. Le Strange, 242 App. 
Div. 74, 273 N.Y. Supp. 21 (1934). 


18 2947 App. Div. 119, 286 N.Y. Supp. 814 (1936); noted 46 Yale L. J. 884 (1937), 37 Col. 
L. Rev. 317 (1937). The courts have held, however, that the widow has no claim against a 
“Totten trust,” where there is a bank deposit, revocable at will, by one person as trustee for 
another. Jn re Clark, 149 Misc. 371, 268 N.Y. Supp. 253 (1933); Im re Schurer’s Estate, 157 
Misc. 573, 284 N.Y. Supp. 28 (1935), aff'd 248 App. Div. 697, 289 N.Y. Supp. 818 (1936). 

19 It is interesting to note that in the instant case, Finch, J., concurred only in the result. 

20 104 N.Y. 45, 10 N.E. 257 (1887). 

2 Rest., Trusts § 57(2) (1935); Jm re Tunnell’s Estate, 325 Pa. 554, 190 Atl. 906 (1937). 


22 Rubin v. Myrub Realty Co., 244 App. Div. 514, 279 N.Y. Supp. 867 (1935); Bodner v. 
Feit, 247 App. Div. 119, 286 N.Y. Supp. 814 (1936). 


23 Brown v. Fidelity Trust Co., 126 Md. 184, 94 Atl. 523 (1915); Cahn, Restraints on Dis- 
inheritance, 85 U. of Pa. L. Rev. 139, 151 (1936). 


24 Cf. German Civil Code, §§ 2325-2331; French Civil Code, arts. 920-930. These European 
statutes are entitled to consideration in this country, since they are based on long experience 
with the “legitime,” an indefeasible interest in the decedent’s estate. 

Statutes might be enacted, whereby the wife's marital rights remain undefeated if the 
husband in his transfer reserves a power of revocation; or if the transfer is made in contempla- 
tion of death (with a presumption arising within a stipulated period). See 46 Yale L.J. 884, 
887, n. 19 (1937). 
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Income Tax—Change of Status before Passage of Retroactive Tax—|[Wisconsin].— 
Plaintiff was assessed under a special emergency tax law," taxing income of the pre- 
ceding year, enacted several months after the plaintiff had ceased to reside in Wiscon- 
sin. The tax was on the basis of plaintiff’s income derived from property located out- 
side the state as well as that owned in the state. Held (two judges dissenting), the 
tax was valid. Scobie v. Wisconsin Tax Commission.? 

Apparently the income tax is the only tax which still retains a multiple basis for 
taxation. It is no longer open to question that the residence of the recipient of income 
is a valid basis,‘ and it has long been established that control of the property which is 
the source of the income taxed is a basis.’ This result would seem to follow whether 
the income tax is regarded as a composite property, personal and excise tax® or as a 
tax suit generis.? It has been stated that there is no third basis of income taxation for 
states,* and in the instant case when the tax was enacted Wisconsin had neither basis, 
but it did have clear right to tax the plaintiff unless the removal nullified the effect of 
plaintiff’s residence while receiving the income. 

The retroactive features of the tax aside from the plaintiff’s removal should be dis- 
tinguished from the problem of legislative jurisdiction. The constitutional prohibition 
of ex post facto laws has been construed to apply to penal laws exclusively,? but never- 
theless it is felt that the “impairment of obligations’”’ clause, and the “due process” 
amendments limit the legislative power to pass retroactive laws.’° Tax laws may be 
retroactive unless unreasonable." Although retroactive property," excise," gift,"4 and 
inheritance tax laws's have been held unconstitutional, yet no income tax law has ever 


* Wis. L. (Sp. Sess.) 1931-1932, Cc. 29. 2275 N.W. 531 (Wis. 1937). 

3 Jacobson, State Jurisdiction to Tax Income, 85 U. of Pa. L. Rev. 795 (1937). 

4 Maguire v. Trefry, 253 U.S. 12 (1920); Lawrence v. Mississippi, 286 U.S. 276 (1932); 
Cohn v. Graves, 300 U.S. 308 (1937). 

5 Shaffer v. Carter, 252 U.S. 37 (1920); Whitney v. Graves, 299 U.S. 366 (1937). 

® Maguire, Relief from Double Taxation of Income, 32 Yale L. J. 757, 760 (1923); Smith, 
Residence in New York under the State Income Tax Law, 9 Tax Mag. 168, 170 (1931). 

7 State v. Frear, 148 Wis. 456, 134 N.W. 673 (1912); Brown, The Nature of the Income 
Tax, 17 Minn. L. Rev. 127, 143 (1932). 


§ Dewey v. Des Moines, 173 U.S. 193, 204 (1899); Fitch v. Wis. Tax Comm., 201 Wis. 383, 
230 N.W. 37 (1930); 1 Beale, Conflict of Laws 638 (1935); Stimson, Jurisdiction and Power of 
Taxation 86 (1933); 1 Cooley, Taxation 219 (4th ed. 1924); 4 Cooley, id. at 3489. 

9U.S. Const. art. 1 §9; Kentucky Union Co. v. Kentucky, 291 U.S. 140 (1911). 

© Smith, Retroactive Laws and Vested Rights, 5 Tex. L. Rev. 231 (1926); 6 Tex. L. Rev. 
409 (1927). 

™ Ballard, Retroactive Federal Taxation, 48 Harv. L. Rev. 592 (1935). 

" First Nat. Bank of Covington v. Covington, 103 Fed. 523 (C.C. Ky. 1900). 

"3 Forbes Boat Line v. Bd. of Commissioners, 258 U.S. 338 (1922); Lowenhaupt, The Power 
of Congress to Impose Excise Taxes Retroactively, 21 St. Louis L. Rev. 109 (1936). Contra: 
U.S. v. Hudson, 299 U.S. 498 (1937). 

™ Blodget v. Holden, 275 U.S. 142 (1927); Untermeyer v. Anderson, 276 U.S. 440 (1928). 


*s Helvering v. Helmholz, 296 U.S. 93 (1935); Binney v. Long, 299 U.S. 280 (1936); Coolidge 
v. Long, 282 U.S. 582 (1931); Nichols v. Coolidge, 274 U.S. 531 (1927). Cf. Third National 
Bank v. White, 287 U.S. 577 (1932). 
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run afoul the federal Constitution because of retroactivity.“ An income tax on the 
preceding year’s income as in the instant case is not lacking in ‘“‘due process,”*? and 
a tax retroactive for two and a half years has been upheld."* A recent New York 
statute, the validity of which has not been tested, is retroactive seventeen years.'9 A 
retroactive income tax is usually not considered objectionable because an income can 
not be determined until the end of a year and then only on the whole year’s income; 
or because it is not really retroactive, but only uses a series of past transactions as a 
measure for a person’s ability to pay a present tax;?' or because of the supposition that 
such an income tax never deters a person from attempting to get an income.” This 
last rationale is weakened in several instances: (1) where the taxpayer might have 
shifted the tax to somebody else;?3 (2) where the taxpayer might not have continued 
to reside in the state if the tax rate had been higher; (3) where the taxpayer might not 
have realized an accumulated income in the particular period.*4 

To assert jurisdiction here puts a strain on the traditional definition of jurisdiction.’ 
But there are many situations in modern law where personal jurisdiction is successfully 
asserted, although at the time the jurisdiction is exercised the person is not within the 
territorial limits of the state.** Perhaps the most celebrated examples are Hess v. 
Pawloski* and Young v. Masci,?* which establish a state’s personal jurisdiction over an 
absent and non-resident motorist for causes of action out of his, or his agent’s, operation 
of the motor vehicle over the roads of the state. Although not clearly established by 
the authorities the better view would seem to be that removal from a state before the 


© Ballard, op. cit. supra note 11; see Cooper v. U.S. 280 U.S. 409 (1930); Brushaber v. 
Union Pac. R., 240 U.S. 1 (1916). Cf. Smith v. Dirckx, 283 Mo. 188, 223 S.W. 104 (1920) 
(state constitution). 

*7 Stockdale v. Insurance Co., 20 Wall. (U.S.) 323, 331 (1873) (dictum); Stanley v. Gates, 
179 Ark. 886, 19 S.W. (2d) 1000 (1929); West v. Tax Comm., 207 Wis. 557, 242 N.W. 165 
(1932); Appeal of Van Dyke, 217 Wis. 528, 259 N.W. 700 (1935). 

*8 Welch v. Henry, 223 Wis. 319, 271 N.W. 68 (1937). 

19 N.Y.L. 1935 c. 933. See Cohn v. Graves, 271 N.Y. 353, 3 N.E. (2d) 508 (1936). 

20 23 Va. L. Rev. 953 (1936). 

#* Smith, Retroactive Income Taxation, 33 Yale L. J. 35 (1923). 

# Neuhoff, Retrospective Tax Law, 21 St. Louis L. Rev. 1, 10 (1935). 

23 See Burnett v. Wells, 289 U.S. 670 (1933). 

+4 Ballard, op. cit. supra note 11, at 599. 

2° 1 Beale, op. cit. supra note 8, 274 ef seq.; Barnett, Definition of Jurisdiction, 47 Am. L. 
Rev. 518 (1911); McDonald v. Mabee, 243 U.S. 99 (1917); see note 8 supra. 

26 By consent. Rest., Conflict of Laws § 80 (1934). Residents temporarily outside state. 
Becker v. Becker, 218 S.W. 542 (Tex. Civ. App. 1920). Over a corporation which has with- 
drawn from business conducted in the state. Mutual Reserve Co. v. Phelps, 190 U.S. 147 
(1903); Western Grover Co. v. N.Y. Oversea Co., 296 Fed. 269 (D.C. Cal. 1924); Flour City 
Co. v. General Bronze Co., 21 F. Supp. 112 (1937). Over an absent citizen. Cook v. Tait, 265 
U.S. 47 (1924) (income tax); Blackmer v. U.S., 284 U.S. 421 (1931). For acts done within 
state. Rest., Conflict of Laws § 77(e) (1934); Doherty v. Goodman, 294 U.S. 623 (1935). 

27 274 U.S. 352 (1927). 

28 289 U.S. 253 (1933). See Gessell v. Wells, 134 Misc. 331, 236 N.Y. Supp. 381 (1929). 
Note that in these cases the law was in force when the acts were done. 
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assessment day, but after the taxable period does not avoid the tax.?® The decision in 
the instant case seems to involve no great extension of the term, jurisdiction,3* but 
merely an alignment with those who maintain that jurisdiction is determined by con- 
siderations of fairness rather than technical requirements of sovereignty." 

Considered separately neither the retroactivity of the tax nor the absence of the 
taxpayer when jurisdiction is sought to be exercised are fatal. Nor should the two oc- 
curring in the same case be objectionable, unless, as the dissent contends,* the com- 
bination creates an unusually harsh and arbitrary case of retroactivity. But any hard- 
ships arising from the levying of the tax would have been equally as great if the plain- 
tiff had continued to reside in Wisconsin, and apparently, unlike personal property33 
and poll taxes,34 the state into which the plaintiff moved would not be able to tax 
plaintiff’s entire income for the year 1931 on the basis of residence in that state the 
last few days of the year or on the asessment date.*5 The plaintiff has enjoyed the 
same protection from the laws of Wisconsin while receiving his income which those 
who remained in the state enjoyed, and considerations of fairness would seem to justify 
treating the plaintiff the same as those who continued to reside in the state. 

In support of the court’s position there are cases where the validity of a retroactive 
income tax upon the income of a taxpayer losing his taxable status before the passage, 
but after the effective date, of the tax has been upheld.** In Brady v. Anderson,37 one 
who had received income after the effective date, but who died prior to the passage 
of the Income Tax Statute of 1913, which was imposed on citizens and residents, was 
held, although recognized as not being either a citizen or a resident at the time of the 
passage of the statute, subject to the tax, since the effect of making it retroactive was 
to apply it the same as if it had been enacted on its effective date. And similarly, the 
complete dissolution of a corporation before the passage of a retroactive income tax 
statute does not release the stockholders from liability for the tax on income received 
by the corporation between the dates when the statute became effective and the cor- 
poration dissolved.3* 

In view of the many states passing income tax laws, and the frequent rate changes 
in income tax laws, the decision is of more than momentary importance. Nor can the 


29 McCarty v. Tax Comm., 215 Wis. 645, 255 N.W. 913 (1934). 

3° Stumberg, Conflict of Laws 68, 91 (1937). 

3" Ross, The Shifting Basis of Jurisdiction, 17 Minn. L. Rev. 146 (1932); Scott, Jurisdiction 
over Non-Residents Doing Business within the State, 32 Harv. L. Rev. 871 (1919); Learned 
Hand, J., in Smolik v. Philadelphia and Reading Coal Co., 222 Fed. 148 (C.C.A. 2d 1915); 
Feyerick v. Hubbard 71 L. J. K. B. 509 (1902). 

2 P. 536. 

33 Harding, Double Taxation of Property and Incomes 53 (1933), and cases there cited. 

34 Stimson, op. cit. supra note 8. 

38 Greene v. Tax Comm., 221 Wis. 531, 266 N.W. 270 (1936); Hart v. Tax Comm., 240 
Mass. 37, 132 N.E. 621 (1922); Kennedy v. Comm. of Corp. and Tax’n., 256 Mass. 426, 152 
N.E. 747 (1926). Cf. 59 McKinney Ann. L. N.Y. c. 350 (7) (1936). 

3% See Messinger v. Tax Comm., 222 Wis. 156, 267 N.W. 535 (1936) (distinguished by the 
majority, p. 534). 

37 240 Fed. 665 (C.C.A. 2d 1917) cert. denied, 244 U.S. 654 (1917). 


38 U.S. v. McHatton, 266 Fed. 602 (D.C. Mont. 1920); Updike v. U.S., 8 F. (2d) 913 
(C.C.A. 8th 1925) cert. denied, 271 U.S. 661 (1926). 
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problems presented be considered academic after the recent decision Milwaukee County 
v. White Co.39 holding tax judgments entitled to full faith and credit, and in view of 
the further possibility that tax assessments made with ‘“‘due process of law” may be 
accorded an extraterritorial effect.* 


Income Tax—Distinction between Gift and Compensation—({Federal].—All the 
stockholders of A Corporation joined in forming B Corporation, transferring to it 
funds of A Corporation, which were then used to purchase assets of C Corporation. 
C Corporation then acquired the entire stock of A. B Corporation then distributed 
$607,500 of the corporate assets to petitioner and other designated former and present 
employees of A “as a bonus... . in recognition of the valuable and loyal services” 
rendered A. B charged these payments to its surplus account; no attempt was made 
by the corporations involved to deduct them for federal income tax purposes. The 
taxpayer treated the payment as a gift deductible from gross income.' The Board of 
Tax Appeals and the Circuit Court of Appeals agreed with the Commissioner of In- 
ternal Revenue that the payment to petitioner was not a gift but was compensation, 
On appeal, held (four justices dissenting), reversed. Although the question was a mixed 
one of law and fact, there was no evidence to support a finding that the payment was 
compensation. Bogardus v. Helvering.? 

If the payment is treated as compensation, it is taxable to the recipient as income! 
and is deductible by the payor as expense in computing his income tax.‘ If the pay- 
ment is treated as a gift, it is not taxable to the recipient, is not deductible by the 
payor in computing his income tax, and is taxable to the payor as a gift.’ Which de- 
termination will yield maximum revenue depends upon the particular case.® 

On payments up to approximately a million dollars the income tax rate is decidedly 
greater than the gift tax rate.7 So sharp a difference in treatment suggests a difference 


39 296 U.S. 268 (1935). 


4° Goodrich, Conflict of Law Since the Restatement, 23 Am. Bar A. J. 119, 121 (1937); 
Hazelwood, The Full Faith and Credit Clause as Applied to Enforcement of Tax Judgments, 
19 Marq. L. Rev. 10 (1934); 22 Marq. L. Rev. 54 (1937); 45 Yale L. J. 330, 350 (1936); of. 
Moore v. Mitchell, 30 F. (2d) 600 (C.C.A. 2d 1929) aff’d on other grounds, 281 U.S. 18 (1930). 

* 48 Stat. 686 (1934), 26 U.S.C.A. § 22 (1934). ‘*§ 22. Gross Income. (a) General defini- 
tion: ‘Gross income’ includes gains, profits, and income derived from salaries, wages, or 
compensation for personal services, of whatever kind and in whatever form paid . . . (b) Ex- 
clusions from gross income. . . . (3) Gifts, bequests and devises. The value of property ac- 
quired by gift, bequest, devise, or inheritance .. . ;” 


2 302 U.S. 34 (1937), reversing 88 F. (2d) 646 (C.C.A. 2d 1937). 

3In such a case the recipient may also be subjected to an increased rate if the payment 
moves him into a higher bracket. 

4 48 Stat. 687 (1934), 26 U.S.C.A. § 23 (1934); see Lucas v. Ox Fibre Brush Co., 281 U.S. 
11§ (1930). 

$ 48 Stat. 758-761 (1934), 26 U.S.C.A. §§ 550-551 (1934). 

* For example, a payment of $100,000 to a single recipient will produce $13,940 more 
revenue if treated as compensation; but the same payment if made in $5,000 shares to twenty 
recipients will yield $4,060 more revenue if treated as a gift. 


748 Stat. 684 (1934), 26 U.S.C.A. §§ 11-12 (1934); 48 Stat. 758-761 (1934), 26 U.S.C.A. 
$§ sso-sst (1934). 
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in policy. It is clear from its history® that the gift tax is primarily a stop-gap for the 
estate tax, which in turn was directed at the transfer of large accumulations of capital. 
Payments such as those in the instant case do not fit easily into this picture. 

The history of the litigation in these cases? indicates that a usable test of compensa- 
tion is needed. Various criteria have been suggested. The presence of a legal obligation 
to make the payment is not an adequate test since tipping, for example, seems clearly 
to be compensation” and is frequently substituted for regular wages. Consideration is 
perhaps" useful in determining the enforcibility of promises, but not as a criterion for 
classifying executed transactions for tax purposes. Again, the probability that the 
payment will be periodically made, as in the case of tipping, or repeated bonus pay- 
ments, is useful, but does not cover the case of the single large payment. Nor should 
the name applied to the transaction by the parties, or their method of bookkeeping,” 
be conclusive, although it is indicative of what they thought they were doing. The 
same is true of the parties’ attempts to distribute the tax burden among themselves.'3 
Nor can the nature of the payment be tested by asking whether it constitutes an ex- 
pense to the payor, for in the difficult cases this is merely a rephrasing of the original 
question. 

The emphasis in the cases has been placed on the above factors taken together as 
indications of the mental state of the payor," rather than on any one as a conclusive 
criterion. In his dissent, Brandeis, J., states precisely the contrasting mental attitudes: 
(1) to make requital for services already fully compensated; (2) to show “good will, 
kindliness, or esteem to persons who happen to have served but who are paid without 
thought to make requital for the services.’ Since it is clear that in most cases good will, 
kindliness, and esteem, coexist with a desire to requite, in ascertaining compensation 
emphasis is properly placed on the absence of a desire to requite rather than on the 
presence of good will, etc. Thus, it can almost be said categorically that one does not 
make a gift to one’s employees. 

The easiest case short of a straight salary payment, then, is that of a voluntary 
payment to a group of present or former employees, graduated on a scale similar to 
the salary scale. But a troublesome case occurs where there is payment to a single 
employee. Even here it has been held that the voluntary payment of a pension to a 


85 Univ. Chi. L. Rev. 522 n. ro (1938). 


9 These payments by Unopco Corp. were litigated in three different Circuit Courts of 
Appeal in addition to the principal decision. These three courts held that the payments were 
compensation. Walker v. Comm’r., 88 F. (2d) 61 (C.C.A. 1st 1937); Hall v. Comm’r., 89 F. 
(2d) 441 (C.C.A. 4th 1937); Simpkinson v. Comm’r., 89 F. (2d) 397 (C.C.A. 5th 1937). See 
also the El Paso R.R. litigation: Barnes v. Comm’r., 17 B.T.A. 1002 (1929); Schumacher v. 
United States, 55 F. (2d) 1007 (Ct. Cl. 1932); Bass v. Hawley, 62 F. (2d) 721 (C.C.A. 5th 
1933). Magill, Taxable Income c. 10 (1936), contains a good collection of cases. 

'© Treas. reg. 45, art. 32. See also Old Colony Trust Co. v. Comm’r., 279 U.S. 716 (1929). 

't See discussion of enforcing gratuitous promises. 31 Ill. L. Rev. 390 (1936); 5 Univ. Chi. 
L. Rev. 464 (1938). 

™ Bass v. Hawley, 62 F. (2d) 721 (C.C.A. 5th 1933). 

*3 Old Colony Trust Co. v. Comm’r., 279 U.S. 716 (1929); Levey v. Helvering, 68 F. (2d) 
411 (App. D.C. 1933). 

™ Magill, Taxable Income c. 10 (1936). 


*S 302 U.S. 34, 45 (1937) (italics supplied). 
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retired employee was compensation;™ the same result has been reached where the 
payment is a lump sum."7 Also somewhat troublesome are cases in which a technical 
employment relation never existed between payor and recipient. In the case of tips, 
the person making the payment is certainly not the employer; yet this is clearly com- 
pensation. Again where, as here, the services were rendered to the stockholders as A 
corporation and the payment made by the same stockholders as B corporation, the 
fact that the B corporation had never employed the recipients is hardly significant." 
It is clear then that for these purposes, “employer’’ should mean no more than the 
person to whom the services are rendered. Conceivably, even where the services are 
not rendered to the payor, the payment might be regarded as compensation. For ex- 
ample, the payment by a son of the medical expenses of his mother would be compensa- 
tion to the doctor, although a gift to the mother.'» 

Even where the payment is completely incommensurate with the value of the 
services rendered it should be treated as compensation for tax purposes. But calling it 
compensation does not foreclose the possibility that the same payment might be re- 
garded as an unjustified gift when there is a question not of taxation but of protecting 
the rights of minority stockholders.?° 


Income Tax—Stock Dividends—Cost of Zero—Statute Drafted under Mistake— 
{Federal].—A corporation having both common and preferred stock outstanding, 
declared a dividend on its common stock payable in preferred. Later the corporation 
purchased the dividend shares. The Board of Tax Appeals decided that there had not 
been such redemption of the shares by the corporation as to constitute a dividend 
taxable under section 115(g), but that the receipt of the dividend by the stockholder 


was income. The Circuit Court of Appeals held that the receipt of the dividend was 
constitutionally income, but was exempt under section 115(f) which provided “a 
stock dividend shall not be subject to tax’’;' and further that no part of the sale 
proceeds could be taxed since, applying the rule used for the sale of gifts, the fair 
market value of the stock at the date of receipt and the date of sale were the same. On 
certiorari to the Supreme Court, held reversed. Although the receipt of the dividend 
was not taxable because of the statutory exemption, the entire proceeds from the sale 
were taxable since the cost of the dividend was zero. Helvering v. Gowran.? 

This case completes the pattern begun by Eisner v. Macomber’ and left unfinished 
by the Koshland case.4 In holding a dividend of preferred on common, where both 
are outstanding, within the Sixteenth Amendment the Court fulfilled the expectation 


6 Beatty v. Comm’r., 7 B.T.A. 726 (1927). 
7 Fisher v. Comm’r., 59 F. (2d) 192 (C.C.A. 2d 1932). 
8 Bass v. Hawley, 62 F. (2d) 721 (C.C.A. 5th 1933). 


*9 Consequently, even such payments as the Nobel Prize might seem to be payments for 
services rendered to the public and their tax exemption attributed to the policy of encouraging 
such services. C.C.H. Tax Service (1938) Vol. 1, 499.05; cf. 4 52.36. 


20See Rogers v. Hill, 289 U.S. 582 (1933); Stevens, Handbook of the Law on Private 
Corporations 217-22, 628-33 (1936). 


* 45 Stat. 791, 822 (1928), 26 U.S.C.A. § 115(f) (Supp. 1936). 
258 S. Ct. 154 (1937). 3 252 U.S. 189 (1920). 4298 U.S. 441 (1936). 
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of most commentators.s The decision indicates that any change in the stockholders’ 
interest as a result of a stock dividend will now be sufficient for the realization of 
income since a dividend of preferred on common does not give rise to a new interest 
totally separate from the stock on which the dividend was declared but actually tends 
to dilute the value of the original stock by subordinating it to additional preferences 
in dividends and on liquidation.§ 

Apart from its significance to the stock dividend question,’ the case presents an 
interesting problem of construction. It seems quite clear that Congress drafted section 
115(f) under a misapprehension as to the extent of Eisner v. Macomber.’ The intent 
of Congress therefore, as is so frequent in cases of mistake,» was two-fold: (1) to 
exempt all stock dividends; (2) to exempt only that which was not constitutionally 
income. Unless then the tax-payer was to escape tax altogether some sort of judicial 
reformation of the statute was required. And given this initial situation, any con- 
struction of the statute must perforce be somewhat artificial. 

The Court could perhaps have reached its result by finding section 115(f) ambigu- 
ous. On several occasions the Court has found some ambiguity here, distinguishing (1) 
a dividend declared by a corporation in its own stock; (2) a dividend declared in the 
stock of another corporation.'® Hence, the provision is not, as the Court said it was, 
“so clearly expressed as to leave no room for construction.’’™ Since “‘stock dividend”’ 
is susceptible to the further ambiguity of meaning (1) stock dividends generally; 
(2) stock dividends which are not constitutionally income, it could well have been 
restricted to the latter meaning. 

In employing the cost of zero approach, the Court seems at first to have created 
future difficulties for the sake of the particular case. Since the cost of a dividend 
cannot be said to vary with whether the government taxes it or not, a dividend taxable 


5’ Shulman, Undistributed Profits Tax Avoidance after the Koshland Case, 14 Tax Mag. 
703, 704 (1936); Seligman, Implications and Effects of the Stock Dividend Decision, 21 Col. 
L. Rev. 313, 331 (1921); Peper, Corporate Policy under the Surtax on Undistributed Profits, 
22 Wash. U.L.Q. 1, 14 (1936); Magill, Taxable Income 47 (1936). 

6 4 Univ. Chi. L. Rev. 311, 316-21 (1937). See also 51 Harv. L. Rev. 702, 704-5 (1938); 
38 Col. L. Rev. 363, 366 (1938). 

7 On the relevance of the decision to the corporate surtax, see 4 Univ. Chi. L. Rev. 311 
(1937). 


§ Following the decision in the Macomber case, the Treasury Department revoked existing 
regulations and issued amended orders to exempt all such dividends. Later Congress enacted 
§ 201 (d) of the Revenue Act of 1921 providing: “‘A stock dividend shall not be subject to tax.” 
42 Stat. 227 (1921). See H.R. 350, 67th Cong., rst Sess., 8 (1921). This provision was repeated 
in § 115 (f) of the Acts of 1928, 1932, and 1934. Following the Koshland case the section was 
modified to read that a stock dividend “‘shall not be treated as a dividend to the extent that 
it does not constitute income... . within the meaning of the Sixteenth Amendment.’ 49 
Stat. 1688 (1936), 26 U.S.C.A. §115 (h) (Supp. 1936). 


» Compare the contract situation where one deals with the party before him, thinking he is 
another. Phelps v. McQuade, 220 N.Y. 232, 115 N.E. 441 (1917); Martin v. Green, 117 Me. 
138, 102 Atl. 977 (1918). 

© Rockefeller v. United States, 257 U.S. 176 (1921); Cullinan v. Walker, 262 U.S. 134 
(1923); United States v. Phellis, 257 U.S. 156 (1921); Marr v. United States, 268 U.S. 536 
(1925). 
=P. 256. 
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upon receipt must also have a zero cost. Consequently when such a dividend is sold, 
the entire proceeds would again be susceptible to tax. And such a result would seem 
to be a reducto ad absurdum of the construction.” But it should be remembered that 
such a case could not arise under the statute the Court was construing since under it 
no stock dividend was taxable on receipt. Further, such a dilemma can be avoided 
even under the present statute which taxes dividends on receipt by distinguishing 
between cost and other bases for computing gain from sale. Within limits the govern- 
ment can add up a series of realized gains at whatever point it finds most convenient. 
Thus, the gain arising from the purchase below market value is not taxed until 
resale.'3 On the other hand, since the gain is taxed upon receipt, the value at the time 
of receipt and not cost is the basis for computing gain from the sale of property ac- 
quired through gift's or death.s Thus, although it would be impossible for a court in 
future cases to vary the cost figure with the-incidence of taxation, it would not be 
impossible for it to interpolate into the statute a new basis for computing gains from 
the sale of dividends taxable on receipt. 

By not taxing the dividend until sale the Court delayed the tax. It is quite possible 
that the statute of limitations has run in similar cases since the receipt of dividends 
but not since their sale, and because of the exemption in section 115(f) the govern- 
ment has not attempted to tax these dividends on receipt. Conceivably the Court 
may have adopted the cost of zero approach to enable the government to tax the 
transaction at the latest possible date and thus avoid the statute of limitations. 


Labor Law—Anti-injunction Act—Picketing of Company-unionized Plant by 
National Union—{Federal].—The plaintiff’s employees, over 1,300 in number, organ- 


ized an independent labor union, found by the court to be neither company inspired 
nor company dominated, and negotiated an agreement providing for wages, hours, 
terms, and conditions of employment. Subsequently, the defendant union, an affiliate 
of the C.I.0., began a unionization campaign to supplant the independent union as the 
sole representative of all employees, though the employees were satisfied, none be- 
longed to the defendant union, and they had expressed their opposition to that affilia- 
tion. In an effort to compel recognition by the plaintiff, the defendant had publicized 
many false charges, had endeavored to intimidate the plaintiff’s customers, and had 
contemplated using physical violence. The plaintiff alleged that the conduct com- 
plained of was a conspiracy violative of the Federal Anti-Trust Acts,‘ and sought an 
injunction restraining the alleged conspiracy. Held (one judge dissenting), temporary 
injunction granted. The Norris-LaGuardia Act? is inapplicable, for the definition of a 

It is not of course suggested that the government would actually attempt to tax twice 
here. But see 51 Harv. L. Rev. 744, 745 (1938). 

3 Magill, Taxable Income 119, 120 (1936); see also Comm’r. v. Van Vorst, 59 F. (2d) 677, 
(1932). 

14 45 Stat. 818 (1928), 26 U.S.C.A. § 113a (2) (Supp. 1936). 

*5 § r13a (5). 

%6 45 Stat. § 275 (1928), 26 U.S.C.A. § 275 (Supp. 1936). 

* Sherman Act, 26 Stat. 209 (1890), 15 U.S.C.A. §§ 1-8 (1927); Clayton Act, 38 Stat. 730 
(1914), 15 U.S.C.A. §§ 12-27 (1927). 

2 47 Stat. 70 (1932), 29 U.S.C.A. §§ 101-115 (1937). 
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“labor dispute’’ in section 133 must be construed in conformity with the policy ex- 
pressed in section 2.4 To prevent the coercion of the employees deplored by section 2, 
the term “labor dispute’”’ must be confined to a controversy which concerns wages and 
conditions of employment, and which is between the employer and the employee or 
arises out of that relationship. Donnelly Garment Co. v. International Ladies’ Garment 
Workers’ Unions 

The instant case once more illustrates the tendency of courts to override the legis- 
lative policy behind statutes benefiting labor and to emasculate them by a restrictive 
interpretation.® The court relied on the statement of public policy enunciated in sec- 
tion 2 of the Act as encouraging the issuance of an injunction, apparently disregarding 
the fact that the section expressly prohibits coercion by the employer but is silent 
about coercion by employees or union leaders.? The Circuit Courts of Appeal are not in 
accord on the meaning of “labor dispute’’ within the Act;* so the forthcoming decision? 
by the United States Supreme Court on this question should have a vital effect on 
future unionization campaigns. 

Where plaintiff’s workers are non-unionized and an outside union seeks recognition 
as the sole representative of the employees, it would hardly appear arguable that it is 
not a “labor dispute” within the Act,'® since section 13 of the Act, specifically intended 


3Id. at § 113 (c), “The term labor dispute includes any controversy concerning terms or 
conditions of employment, or concerning the association or representation of persons in negoti- 
ating, fixing, maintaining, changing, or seeking to arrange terms or conditions of employment, 
regardless of whether or not the disputants stand in the proximate relation of employer and em- 
ployee” (italics added). 


41d. at § 102, “. . . . He should be free to decline to associate with his fellows; it is necessary 
that he have full freedom of association, self-organization, and designation of representatives 
of his own choosing, to negotiate the terms and conditions of his employment, and that he shall 
be free from the interference, restraint, or coercion of employers of labor, or their agents in the 
designation of such representatives or in self-organization or in other concerted activities for 
the purpose of collective bargaining or other mutual aid or protection 


5 21 F. Supp. 807 (Mo. 1937) (appeal pending before the Supreme Court, entitled Interna- 
tional Ladies’ Garment Workers Union v. Donnelly Garment Co.). 


6 In Duplex Printing Press Co. v. Deering, 254 U.S. 443 (1921), § 20 of the Clayton Act, 38 
Stat. 738 (1914), 290 U.S.C.A. § 52 (1934), was held inapplicable where the disputants did not 
stand in an employer and employee relationship. 

See Frankfurter and Greene, The Labor Injunction, c. 4 (1930); 36 Col. L. Rev. 157 (1936). 


7 See Monkemeyer, Five Years of the Norris-LaGuardia Act, 2 Mo. L. Rev. 1, 7 (1937); 
31 Ill. L. Rev. 688 (1937). 


§ Disputants need not stand in an employer and employee relationship. Levering & Gar- 
rigues Co. v. Morrin, 71 F. (2d) 284 (C.C.A. 2d 1934); Mayo v. Dean, 82 F. (2d) 554 (C.C.A. 
5th 1936), affirming Dean v. Mayo, 8 F. Supp. 73 (La. 1934). Contra: United Elec. Coal Cos. v. 
Rice, 80 F. (2d) 1 (C.C.A. 7th 1935), cert. denied, 297 U.S. 714 (1936); Lauf v. E. G. Shinner & 
Co., 82 F. (2d) 68 (C.C.A. 7th 1936). See also Newton v. Laclede Steel Co., 80 F. (2d) 636 
(C.C.A. 7th 1935). 


9 Lauf v. E. G. Shinner Co., 82 F. (2d) 68 (C.C.A. 7th 1936), noted 84 U. of Pa. L. Rev. 
1027 (1936). The Lauf case has been argued before the Supreme Court, and the decision is 
pending. 


t© See 50 Harv. L. Rev. 1295 (1937). 
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to avoid the restrictions imposed by unsympathetic decisions under the Clayton Act,” 
contains an express provision that the disputants need not stand in an employer and 
employee relationship. The decisions under the Norris-LaGuardia Act have given 
full effect to the provisions in question where the only controversy concerned an out- 
side union and an employer with non-unionized workers.'3 In cases, however, holding 
no “labor dispute”’ to exist in a controversy between an outside union and an employer 
whose workers are organized, there is a clear indication that no labor dispute would be 
found even if the workers were non-unionized." 

The provisions of section 4,5 denying the power to enjoin non-violent conduct in- 
volved in carrying on a strike, make no exception for activities carried on by third 
persons against an employer operating under a collective agreement. It might be ar- 
gued that activities in connection with such a strike could be enjoined on the theory 
that they constitute an interference with contractual rights.** But such a holding is 
plainly contrary to the expressed legislative intent.'7 A court should hesitate to deny 
the existence of a “labor dispute” in such a case simply because of its sympathy for the 
employer caught in a struggle between two competing unions.'* Organization of labor 
contemplates strong national or sectional unions completely divorced from local em- 
ployer influence or suspicion thereof. Even though the “‘in’’ union appeared to the 
court in this case to have been independently organized and free from employer dom- 
ination of any sort, it is hard to see how such a view affects in the slightest the applica- 
bility of the Norris-LaGuardia Act. Enough is known of the subtle influences which 
employers can assert on independent local organizations to intimidate and control 
them.’® Furthermore, the national or sectional union has a definite interest in the labor 


"= The House Committee Report on the Norris-LaGuardia Act states that section 13 con- 
tains a definition of “labor dispute” broad enough to correct the law as decided in Duplex v. 


Deering, 254 U.S. 443 (1921). See Sen. Rep. No. 163, 72d Cong., 1st Sess. (1932); H. R. Rep. 


No. 669, 72d Cong. rst Sess. (1932) 8-11; 75 Cong. Rec. 4916, 5483, 5489 (1932). See also note 
6 supra. 


2 Note 3 supra. 


"3 Levering & Garrigues Co. v. Morrin, 71 F. (2d) 284 (C.C.A. 2d 1934); Cinderella Theatre 
Co. v. Sign Writers’ Local, 6 F. Supp. 164 (Mich. 1934); Dean v. Mayo, 8 F. Supp. 73 (La. 
1934); Miller Parlor Furn. Co. v. Furn. Workers’ Ind. Union, 8 F. Supp. 209 (N.J. 1934). For 
a like construction of state statutes see American Furn. Co. v. International Brotherhood, 222 
Wis. 338, 268 N.W. 250 (1936); Geo. B. Wallace Co. v. International Ass’n of Mechanics, 155 
Ore. 652, 63 P. (2d) 1rogo (1936). 

4 United Electric Coal Cos. v. Rice, 80 F. (2d) 1 (C.C.A. 7th 1934), cert. denied., 297 U.S. 
714 (1936); Lauf v. E. G. Shinner Co., 82 F. (2d) 68 (C.C.A. 7th 1936). 

8 47 Stat. 70 (1932), 29 U.S.C.A. § 104 (1937). 

%6 See Goyette v. C. V. Watson Co., 245 Mass. 577, 140 N.E. 285 (1923). 

17 47 Stat. 70 (1932), 29 U.S.C.A. §§ 104, 113 (1937). 


*8 See Stillwell Theatre, Inc. v. Kaplan, 259 N.Y. 405, 182 N.E. 63 (1932); Cupples Co. v. 
Am. Fed. of Labor et a/., 1 Prentice-Hall Lab. & Unemploy. Ins. Service, § 18213 (U.S.D.C. 
Mo. 1937). 

9 It is unfair labor practice under § 8 of the National Labor Relations Act for the employer 
to dominate or interfere with the labor organization of his employees. 49 Stat. 452 (1935), 
29 U.S.C.A. § 158 (1937). For a discussion of decisions by the National Labor Relations Board 
concerning such practice, see Feller and Hurwitz, How to Deal with Organized Labor, 252-361 
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conditions of any shop in competition with nationally unionized shops, since competi- 
tive conditions must remain stabilized if organized labor is to succeed in its aims of 
mutual protection and bargaining.?° 

To return to the Act, it seems clear that an attempt by national union A to supplant 
national union B as the sole representative of the plaintiff’s employees is a “labor 
dispute,”’ since it is concerned with “representation in negotiating’’** “between associa- 
tions of employees.’’?? It has been held, however, that even though it be a “labor dis- 
pute,” the Norris-LaGuardia Act would be no barrier to injunctive relief if union B 
had been certified as the appropriate bargaining representative by the National Labor 
Relations Board. The recent decision of Oberman & Co. v. United Garment Workers 
of America,?3 construing section 10(h) of the National Labor Relations Act,?4 held that 
rights secured under the Wagner Act will be protected by the federal equity courts 
subject to none of the limitations imposed by the Anti-Injunction Act. In addition, it 
has been suggested in at least two decisions that since the Wagner Act is the more 
recent enactment, an exception to the Norris-LaGuardia Act might arise irrespective 
of section 1o(h).?5 Even after the Labor Relations Act has been invoked by a union on 
strike, it has been held that the Anti-Injunction Act applies until the Board has cer- 
tified the appropriate representatives.2® But recourse to the Wagner Act was not 
sought in this case. It must be noted, however, that a petition for investigation and 
certification of representatives can be filed only by or on behalf of an employee.*? 
Thus, the employer is wedged between the demands of rival unions, each requesting sole 
recognition but refusing to invoke the Labor Relations Act. Under such circumstances 
it is difficult to see how the employer can rely on the Oberman case, and why the Anti- 
Injunction Act would not apply. 

The policy in the Norris-LaGuardia Act seems clearly to contemplate effective 
organization of labor without injunctional interference. If this entails competition be- 
tween unions to eliminate the possibilities of corruption and inertia, it is hard to see 
why organizational activities in such cases should not fall under the protection of the 
statute. But serious doubts exist concerning the social desirability of subjecting the 
employer to the cross-fire of union warfare arising out of the competition between two 
national organizations.?* If the standards of labor maintained by each union are equal- 


(1937) See also Zoslow v. United Shoe Workers of America, 1 Prentice-Hall Lab. & Unemploy. 
Ins. Service { 18219 (U.S.D.C., D. of Col. 1937). 

20 See Hitchman Coal & Coke Co. v. Mitchell, 245 U.S. 229 (1917); Sayre, Labor and the 
Courts, 39 Yale L. J. 682, 696 (1930); Feller and Hurwitz, op. cit. supra note 19, at 3-21. 

1 Note 3 supra. 

22 47 Stat. 73 (1932), 19 U.S.C.A. § 113(a) (1937). 23 21 F. Supp. 20 (Mo. 1937). 

24 49 Stat. 453 (1935), 29 U.S.C.A. § 160(h) (1937). 

5 Virginia Ry. Co. v. System Federation, 300 U.S. 515 (1937); Grace Co. v. Williams, 20 
*, Supp. 263, 266 (Mo. 1937). 

6 Cupples Co. v. Am. Fed. of Labor e¢ al., 1 Prentice-Hall Lab. & Unemploy. Ins. Service 
{ 18213 (U.S.D.C., Mo. 1937). 

27 Rules and Regulations of National Labor Relations Board, Art. III, § 1 (1936); Wolf, 
Administrative Procedure before the National Labor Relations Board, 5 Univ. Chi. L. Rev. 
358, 375 (1938). 

28 Note 18 supra. 
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ly high, the objective of such strife ceases to be union recognition and collective 
bargaining throughout an industry, and degenerates into a struggle for power and for 
for the “spoils” of victory. In this warlike competition the employer is apt to be the 
“‘goat,” an unfortunate result if he is sincerely disinterested in his dealing with the 
opposing unions. It is not likely that the framers of the Anti-Injunction Act antici- 
pated this intense inter-union rivalry. Nevertheless, since the Act fails to make al- 
lowance for such situations and to differentiate between the varying types of labor 
organizations, it is doubtful if it remains open to the courts to interpolate a solution by 
holding the anti-injunction provision of the Act inapplicable.* It would seem that a 
solution to the hardship arising therefrom lies in an amendment to the Act allowing 
injunctive relief at the behest of the harassed employer who has already entered into 
a collective agreement with a national union. 


Labor Law—Secondary Boycott—Labor Dispute—Unity of Interest—{New York]. 
—Attempting to unionize the manufacturer of “Ukor’’ meat products, the defendant 
butcher’s union urged boycotting these products by picketing retail stores to which 
the manufacturer sold, including the plaintiff’s store. One or two pickets carried signs 
which read, “This store sells delicatessen that is made in a non-union factory,”’ and 
“Ukor Provisions Company is unfair to Union labor. Please buy Union-made delica- 
tessen only.’”’ Section 876(a) of the New York Civil Practice Act provides that no 
relief granted in any “labor dispute” shall prohibit peaceful picketing and that a 
case involves a “labor dispute’? when it concerns “persons who are engaged in the 
same industry, trade, craft or occupation... .. ” The plaintiff alleged loss of trade to the 
extent of one hundred dollars a week and sought an injunction restraining the picket- 
ing. The Special Term refused relief; the Appellate Division granted an injunction; 
the Court of Appeals modified the injunction to restrain only breach of the peace, 
threats, and acts of intimidation, holding (one dissent) that inasmuch as both the 
manufacturer and the plaintiff were engaged in selling the same product, a “unity of 
interest’’ existed between them which enabled the plaintiff to be classed as a party 
to the labor dispute between the manufacturer and the union, thus disentitling him 
to relief against peaceful picketing of the manufacturer’s product.! Goldfinger v. Fein- 
tuch.? 

The extent to which labor may coerce the immediate employer by strike or picket- 
ing is today relatively well settled. But how far a labor union may implicate third 
parties in its struggle for recognition presents a more difficult problem.4 In most 


* After this note had gone to press, the Supreme Court reversed the decision in the Lauf 
case, notes 9 and 14 supra, fully in accord with the views expressed herein. Lauf v. E. G. 
Shinner Co. 58 S. Ct. 578 (1938). 

* This is Judge Finch’s opinion. For the view of the rest of the court see note 4 infra. 

2 276 N.Y. 281, 11 N.E. (2d) g10 (1937). 

3 Magruder, A Half Century of Legal Influence upon the Development of Collective 
Bargaining, 50 Harv. L. Rev. 1071 (1937). 

4 The difficulty of the problem is well illustrated by the variations in the judges’ vocabulary. 
There were separate majority opinions by Finch, Lehman, Rippey, and a dissent by Hubbs. 
Finch and Rippey found “‘a unity of interest,’’ Lehman and Hubbs did not mention it; Finch 
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states picketing a retailer in order to get him to bring pressure against the manufacturer 
with whom labor has a legitimate grievance has been held enjoinables and even at the 
suit of the manufacturer. But twenty years ago Bossert v. Dhuy’ established the right 
in New York of the employees of B to-refuse to work on the materials made in the 
non-union plant of A. Since the difference between a union calling on its members to 
cease working and calling upon its sympathizers to cease buying is not appreciable,® 
the instant case does not mark a surprising advance in New York law. 

The court attempted however to find a half-way house between forbidding all 
union activity against the retailer and allowing direct activity against him by restrict- 
ing the picketing to requests not to buy the product as distinguished from requests 
to cease all buying at the store.'® It is true that the union has a clear right to publicize 
the facts of the dispute by circulars and other advertising" and that the retailer must 
bear in such case the attendant loss of good will of the product. He has no greater 
cause to complain than in any case where he has bought something which will no longer 
sell. From one point of view picketing the product in front of the retailer’s store 
presents no significant difference, since giving the publicity about the labor trouble 
in the place where it is most likely to be effective can hardly be objectionable. But 
viewed more realistically, it must be admitted that the picket has a strong rhetorical 
significance not likely to be weakened by variations in the wording of the sign,” and 


did not mention “‘secondary boycott’’ while Hubbs and Rippey found one and Lehman did 
not; finally, only Finch mentioned the anti-injunction statute and “labor dispute.” 

For a general discussion, see Feinburg, Analysis of the New York Law of Secondary Boy- 
cott, 6 Brooklyn L. Rev. 209 (1936); Hellerstein, Secondary Boycotts in Labor Disputes, 
47 Yale L. J. 341 (1938); 14 N.Y.U.L.Q. 83 (1936); 50 Harv. L. Rev. 1295 (1937). 

5 Frankfurter and Greene, The Labor Injunction 43 (1930). 


6 See Duplex Co. v. Deering, 254 U.S. 443 (1921); Parker Paint & Wall Paper Co. v. Local 
Union No. 813, 87 W. Va. 631, 105 S.E. g11 (1921). 

7 221 N.Y. 342, 117 N.E. 582 (1917). 

8 The boycott may be the more severe of the two because of the greater difficulty of regain- 
ing customers than employees after the strike is over. 

9 Picketing the secondary party’s place of business has been held lawful where the picketing 
was at least nominally directed solely against the primary party. Englemeyer v. Simon, 148 
Misc. 621, 265 N.Y. Supp. 636 (1933); Spanier Window Cleaning Co. v. Awerkin, 225 App. 
Div. 735, 232 N.Y. Supp. 886 (1928). But where activity was directed against the secondary 
party an injunction was granted. Commercial Window Cleaning Co. v. Awerkin, 138 Misc. 
512, 240 N.Y. Supp. 797 (1930). 

© Even in the Bossert case it is indicated that this would be unlawful, 221 N.Y. 342, 366, 
117 N.E. 582, 587 (1917). 

™ Perfect Laundry Co. v. Marsh, 120 N.J. Eq. 508, 186 Atl. 470 (1936); also see Senn v. 
Tile Layers Protective Ass’n, 301 U.S. 468 (1937), where the Supreme Court intimated that 
peaceful picketing is protected by the constitutional guarantee of freedom of speech. Cf. the 
view that ‘‘unfair lists” are unlawful. Gompers v. Bucks Stove and Range Co., 221 U.S. 418 
(1911); Fink & Sons v. Butchers’ Union, 84 N.J. Eq. 638, 95 Atl. 182 (1915); see cases collected 
in 6 A.L.R. gog et seg. (1920). 

"It is doubtful that the consuming public would distinguish to any extent between the 
signs: “This store sells non-union products. Please buy union-made products only,” and “This 
store sells non-union products. Please trade with dealers in union-made products only.” 
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that consequently picketing the product has substantially the same effect as picketing 
the store generally.*3 The real problem, then, is to justify direct action against the 
retailer and in doing so it must be recognized that labor will be permitted to use the 
same degree of coercion against the retailer as against the employer with whom they 
primarily have a grievance. 

An effective labor movement has a two-fold need. First, it must be able to focus 
coercion on the non-union employer, and second and equally important it must pre- 
serve present gains by protecting union employers from the competition of the non- 
union employer, made possible by his low wages.'s To achieve these ends it must be 
able to discourage as completely as possible the market for the non-union employer’s 
product. Since the most effective way of reaching the product is through the retailer, 
the losses of the retailer represent from a pro-labor viewpoint a necessary sacrifice 
to the larger objectives of the labor movement. 

But such a sacrifice would be somewhat difficult to justify were it not that the re- 
tailer is scarcely a complete neutral. Very probably because of the interdependencies 
of modern marketing and, however he is set up legally," he is substantially an agency 
of the manufacturer and even, as in the case of the chain store, may control the 
manufacturer’s policies. At the very least, his interest coincides with that of the 
manufacturer insofar as the benefits from low wages are passed along to him in the 
form of lower costs and selling prices. These considerations seem implicit in the court’s 
use of “unity of interest’’ in the instant case.'? There are, however, strong equities 
in favor of the retailer who has already heavily stocked with the boycotted merchan- 
dise or who has a pre-existing contract with the manufacturer. He is hardly in a 
position to exert much pressure on the manufacturer. 

Although it is probable that the result in the instant case could have been reached 


in New York without the aid of the anti-injunction statute, similar statutes'* may 
make possible the same result in other jurisdictions where the common law is less 
favorable toward labor.'® Unfortunately, the definition of labor dispute under such 
statutes is sufficiently vague to permit a conservative court easily to deny its applica- 
tion to picketing designed to bring about a secondary boycott.” 


"3 Feinberg, op. cit. supra note 4, at 216. 


4 In the instant case the manufacturers of Ukor products were the only non-union kosher 
provisions producers in New York City and paid salaries from 50 to 75 cents per hour as com- 
pared with the union scale of 95 cents to $1.25. 

5 See Steffen, Cases on Agency 65 (1933). 

6 See note 37 Col. L. Rev. 77 (1937). 


*7 While Judge Finch spoke of unity of interest arising from sale of the same product, Judge 
Rippey found ‘‘complete”’ unity of interest possibly indicating a closer connection between 
the plaintiff and the employer than merely that of buyer and seller. 

*8 Fourteen states have enacted such legislation modeled after the Federal Norris- 
LaGuardia Act, 47 Stat. 70 (1932), 29 U.S.C.A. § 101 et seg. (Supp. 1937). The Wisconsin 
statute, however, expressly excludes secondary boycott. 

19 See note 5 supra. 

2° Circuit Court of Appeals already differ as to the meaning of ‘labor dispute’’ under the 


Norris-LaGuardia Act. 50 Harv. L. Rev. 1295 (1937); 5 Univ. Chi. L. Rev. 514 (1938); Heller- 
stein, op. cit. supra note 4, at 363. 
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Taxation—Gift Tax—Taxing Transfer in Trust Where Power to Change Cestuis 
Is Retained—{Federal].—In 1934 the plaintiff created a trust for donee beneficiaries, 
reserving to himself the power to change the beneficiaries of income and principal and 
the power to alter the trust in any manner not beneficial to himself or his estate. The 
settlor paid a federal gift tax on the total transfer, and, claiming the tax was illegally 
collected, brought this action against the collector to recover the amount paid. Held 
(A. Hand, C. J., dissenting), the reservation of powers prevented the transfer from 
being taxable as a gift within the meaning of the statute.' Hesslein v. Hoey.? 

Income: and estate‘ taxes upon revocable trusts have been upheld; this case repre- 
sents the first attempt to tax a revocable trust under the federal gift tax statute. The 
majority opinion was influenced by the circumstance that a reservation of power to 
alter, when cut off by the settlor’s death, makes the transfer subject to an estate tax,5 
or, if terminated in his lifetime, taxable under the gift tax act. But this fact does not 
mean, necessarily, that there is not also a present transfer, for it is clear that in the 
instant case, at least, the settlor has parted with all beneficial interests. Although it 
may seem paradoxical to tax the same transaction both as a completed gift and as a 
part of the settlor’s estate, a slight study of the transfer shows that some property 
passes presently, some later, and the problem of precisely evaluating how much passes 
at either time is unsolvable. So regardless of when the total tax is levied, more prop- 
erty is being taxed than actually has passed at that time. Since the taxpayer is either 
post-paying or pre-paying part of the tax, the controversy is over the enjoyment of the 
tax money in the interval between the original transfer and the transferor’s death. 
Constitutional arguments that imposing a tax at a time when no substantial interest 
has passed is a violation of due process may be disposed of on the ground of adminis- 
trative necessity.? Thus, the problem is narrowed to one of construing the statute. 


That Congress did not intend the estate tax and gift tax to be mutually exclusive, 
is indicated by provisions in the former act for deductions for gift taxes collected on the 
same property.’ The majority opinion slides over this argument by citing one example 
where the deduction provision would apply, i.e., a gift in contemplation of death. On 
the other hand, it is argued that because the donee may be held personally liable 
under the act,? it is unlikely that Congress meant to tax a transfer where the bene- 


* Revenue Act 1932, § sor (a)(b), 47 Stat. 245 (1932), 26 U.S.C.A. 550 (a)(b) (1936). 

291 F. (2d) 954 (C.C.A. 2d 1937). 

3 Corliss v. Bower, 281 U.S. 376 (1930); Cf. Burnet v. Wells, 289 U.S. 670 (1932); Douglas 

. Willents, 296 U.S. 1 (1935); see also 2 Bogert, Trusts and Trustees §§ 266-7 (1935). 

4 Porter v. Commissioner, 288 U.S. 436 (1933). 

5 Ibid., note, however, that this case was decided under the Revenue Act of 1926, which 
contained no gift tax provisions. 

6 Burnet v. Guggenheim, 288 U.S. 280 (1933) (but the donor could revest title in himself). 

7 “But the law allows a penumbra to be embraced that goes beyond the outline of its object 
in order that the object may be secured.” Holmes, J. in Schlesinger v. State of Wisconsin, 
270 U.S. 230 (1926); Helvering v. City Bank Farmers Trust Co., 296 U.S. 85 (1935), noted 
49 Harv. L. Rev. 491 (1936) (transfer in trust, revocable only with the consent of a beneficiary 
and the trustee, held taxable as part of the transferor’s gross estate). 

® Revenue Act 1932, § 801, 47 Stat. 278, 26 U.S.C.A. § 413(a)(2). 

9 Revenue Act 1932, § 510, 47 Stat. 249, 26 U.S.C.A. § 559. 
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ficiary may be deprived of any interest at the will of the settlor. Practically speaking, 
it is extremely unlikely that such a situation would ever occur in the case of a transfer 
in trust, since the government is fully protected by its lien on the trust res and by the 
liability of the donor. Finally, although, as shown by its history,’ the gift tax was 
primarily intended to supplement the estate tax statute, originally, by preventing 
circumvention of the latter," another reason for its enactment was to provide immedi- 
ate revenue. In view of the extended scope given the estate tax act by court deci- 
sions,’ it appears that the original reason has become subordinated to the latter," 
since it is now largely a superfluous check. 

Since the construction arguments on neither side are compelling, the problem should 
be solved from the practical angle of the best method of administration of the statute. 
Looked at in this light, there seems to be no reason why the government should not 
tax all revocable trusts under both the gift and estate tax statutes.'s The government 
would gain greater certainty of collection by getting immediate revenue, avoiding the 
risk of depreciation of the property. Such a procedure would eliminate doubt as to 
the effect of reservation of powers" on the taxability under the gift act of a transfer 
in trust, thus eliminating much litigation. 


Torts—Dead Bodies—Recovery by Widow for Mental Suffering Caused by 
Autopsy of Husband—{Indiana].—Under the Indiana workmen’s compensation law 
an employer may require an autopsy in any case of death.t The insurance carrier of 


© The original gift tax was repealed when a conclusive presumption was established that 
gifts within two years of death were in contemplation of death and subject to an estate tax. 
44 Stat. 70, 126 (1926). When this provision was invalidated, the present tax was enacted. 
Heiner v. Donnan, 285 U.S. 312 (1932); 47 Stat. 245 (1932), 26 U.S.C.A. § 550 (1934). 

1 75 Cong. Rec., pt. 5, 5691, 5788. (1932). 

" Ibid. Crisp, Chairman House Ways & Means Committee: “The Committee wanted to 
hold an invitation to the holders of these enormous estates to dissipate them, or to divide them 
before death, and the committee knew that if this was done the Government would begin to 
get taxes on these distributions and not have to wait until the owner died.” Gift tax rates are 
uniformly 25% lower than estate tax rates. 


*3 Porter v. Commissioner, 288 U.S. 436 (1933); Helvering v. City Bank Farmers Trust 
Co., 296 U.S. 85 (1935). The decision of the City Bank case would seem to include a revocable 
trust of any nature within the estate tax provisions. 

4 Revenue collected under these acts in the last two years: Estate tax, 1935, $140,441,000; 
1936, $218,781,000; gift tax, 1935, $71, 671,000; 1936, $160,059,000. 14 Tax Mag. 687 (1937). 

*s Double taxation is avoided by the deduction allowances in the estate tax law. Since state 
inheritance taxes commonly do not allow for federal gift taxes, the suggested solution would in- 
crease the tax burden of the donor, but that condition is one for the states to alleviate. See 
44 Yale L. J. 1409, 1423 (1935). 

6 See Helvering v. City Bank Farmers Trust Co., 296 U.S. 85 (1935). Would a gift tax be 
leviable in the City Bank situation? It seems probable that it would be; if so, where is the line 
between it and the instant case? See also Equitable Trust Co. of New York v. Commissioner, 
31 B.T.A. 329 (1934). 


* 18 Burns’ Ind. St. Ann. 1933, § 40-1227. ‘‘The employer, or the industrial board, shall 
have the right in any case of death to require an autopsy at the expense of the party requiring 
same. No autopsy shall be held in any case, by any person, without notice first being given to 
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an employer held a post mortem, apparently without notifying the next of kin, on the 
body of an employee who had died after an injury. The decedent’s widow recovered a 
judgment for $2,500 for mental suffering caused by alleged wrongful and illegal mutila- 
tion of the dead body. On appeal, he/d, affirmed. The statutory conditions not having 
been complied with, the autopsy was an illegal invasion of the widow’s right to posses- 
sion of the remains. Aetna Life Ins. Co. v. Burton? 

Although the cases on unauthorized autopsies are in conflict, the majority of Ameri- 
can courts allow recovery, contrary to the common law rule that a corpse is not 
property and that no civil action lies against one disturbing a dead body.’ The statute 
appears to give the employer‘ an unqualified right to require an autopsy upon notice 
to the widow,’ but the Indiana court apparently regards her consent a condition 
precedent to the exercise of this right. The court has indicated by dictum that a 
refusal of consent will not deprive dependents of their right to compensation.? By 
analogy to treatment of accident policy provisions for autopsies, this attitude seems 
unreasonable, and would in effect nullify the statutory provision. Such insurance con- 
tract provisions are enforceable if the right is reasonably exercised,* and unreasonable 
refusal of consent to an autopsy may forfeit the beneficiary’s right to recover.? The 
language used in the instant case is misleading, but the result may be justifiable if 
confined to cases of failure to give notice. If, however, the rule is extended to require 
actual consent by the widow, then the employer’s only recourse may be to a court 
order, which if not immediately forthcoming may present practical difficulties. Thus, 
all practical possibility of ascertainment by the insurer of the cause and compensability 
of the employee’s death’ is precluded by the threat of civil liability. 



































































the widow or next of kin, if they reside in this state or their whereabouts can reasonably be 
ascertained, of the time and place thereof and reasonable time and opportunity given such 
widow or next of kin to have a representative or representatives present to witness the same: 
Provided, If such notice is not given all evidence obtained by such autopsy shall be suppressed 
on motion duly made by the industrial board.” 

212 N.E. (2d) 360 (Ind. App. 1938). 


3 See Rogers, Recovery for Mental Anguish Resulting from the Mutilation of a Corpse, 33 
Law Notes 225 (1930). 























4 An insurance carrier has been held to be an “‘employer’’ within the meaning of the Act. 
Employers’ Liability Assurance Co. v. Indianapolis & Cincinnati Traction Co. et al., 195 Ind. 
gl, 142 N.E. 856 (1924). 

5 See Indianapolis Abattoir Co. v. Bryant, 67 Ind. App. 225, 119 N.E. 24 (1918); Vonnegut 
Hdw. Co. v. Rose, 68 Ind. App. 385, 120 N.E. 608 (1918). 

6 Whether even notice is a condition to exercise of the right to have an autopsy may be 
questioned in the light of the last proviso of the section. See note 1 supra. 

7 ‘Neither can it be implied from the statute as a whole that the Legislature intended any 
penalty to follow a refusal. In our judgment, the refusal of the claimant to consent to an 
autopsy would not deprive the board of jurisdiction to proceed to a final disposition of the 
case.”” Indianapolis Abattoir Co. v. Bryant, 67 Ind. App. 225, 228, 119 N.E. 24 (1918). 

® Vance, Insurance § 273 (2d ed. 1930); see Painter v. U.S. Fidelity & G. Co., 123 Md. 301, 
gt Atl. 158 (1914) (receiver for vital organs appointed when consent denied). 

9 Patterson v. Ocean Accident & G. Corp., 25 App. D.C. 46 (1905). 


©The purpose of the lawmaking body in enacting such statute was, no doubt, for the 
protection of the employer against unjust claims, particularly against the payment of com 
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Trade Regulation—“Cost” in Unfair Practice Act—({Cal.].—Plaintiff sought an 
injunction to restrain the defendant from selling groceries at less than their eost, in 
violation of section 3 of the California Unfair Practices Act.' From a judgment deny- 
ing the injunction, plaintiff appealed. Held, affirmed. Defendant did not sell at less 
than cost “for the purpose of injuring competitors and destroying competition’”’ as 
required by the statute; and even if he had, the statute is unconstitutional because of 
its vagueness and uncertainty in establishing a method of ascertaining cost. Balzer v. 
Caler? 

In the eighteen fair trade practice acts which have been passed there is no more 
than an incomplete definition of “cost.’’3 Accounting, as well as judicial opinion has 
questioned the efficacy of these statutes which adopt cost as the minimum legal 
standard for price and attempt to define it in a perfunctory manner.‘ This legislative 
attempt to relate price to cost is based upon a belief that sales below cost are economi- 
cally and ethically unsound, and are unfair methods of competition, since anyone who 
voluntarily accepts a loss on sales is motivated by an intent to cripple his competition 
and ultimately secure a monopoly.s 

The accountants’ attacks upon “‘cost’’ is based upon their own divergence of 
opinion on how to deal with the factors not specifically covered by the statutory 
definition. Upon such cost questions as (1) the proper base,® (2) factors to be included,? 


pensation where death is due to natural causes instead of by accident.’’ Indianapolis Abattoir 
Co. v. Bryant, 67 Ind. App. 225, 229, 119 N.E. 24, 25 (1918). 

* Cal. Gen. Laws, Act 314 as amended by Gen. Laws of 1937 c. 860, § 3, effective Aug. 26, 
1937- 

2 C.C.H. Trade Regulation Service 4 25,079 (Cal. Dist. Ct. App., 3d App. Dist., Dec. 18, 
1937); see also People v. Kahn, 60 P. (2d) 596 (Cal. App. 1937), noted 14 N.Y. U. L. Q. 
394 (1936); Charles Mering v. Del Paso Heights Market, C.C.H. Trade Regulation Service 
{| 25,028 (Cal. Superior Ct. Nov. 19, 1936). 


3C.C.H. Trade Regulation Service 4 goo-9971 (Arizona, Arkansas, California, Colorado, 
Connecticut, Kentucky, Louisiana, Maryland, Michigan, Minnesota, Montana, Nebraska, 
Oregon, Pennsylvania, South Carolina, Tennessee, Utah, Wyoming); see also the Robinson- 
Patman Act, 49 Stat. 1526 (1937), 15 U.S.C.A. § 13(a) (1937), which prohibits price discrimina- 
tions except those which make ‘‘due allowance for difference in costs.”’ 


4 McNair, Marketing Functions and Costs and the Robinson-Patman Act, 4 Law and 
Contem. Prob. 338 (1937); Cupp, Unfair Practices Act, 10 S. Calif. L. Rev. 18 (1936); Hamil- 
ton, Cost as a Standard for Price, 4 Law and Contem. Prob. 214 (1937); Grether, Experience 
in California with Fair Trade Legislation Restricting Price Cutting, 24 Calif. L. Rev. 640 
(1936); Anderson, Selling Below Cost under N.R.A., 13 Certified Public Accountant 605 
(1933); 63 Jour. of Accountancy 10 (1937); Zorn and Feldman, Business under the New Price 
Laws (1937). 

5 See the Wholesale Drug Industry Code, Rule 3, C.C.H. Trade Regulation Service 412,645 
(1937). 

6 Shall invoice, replacement cost, or whichever is lower be used? Is depreciation to be cal- 
culated on a straight line, output, or interest method? 


7 Should interest on only borrowed capital or total investment be included? How include 
advertising contracted for in advance? 
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(3) the temporal basis,* and (4) the allocation of overhead expenses to specific items,® 
there is no uniformity amongst the experts. Hence, the court’s determination in the 
instant case that the act was unconstitutional because of its vagueness was merely the 
judicial recognition of the confusion that might arise in attempting to determine cost 
under the statute. 

Draftsmen of unfair practice statutes have one of two possibilities in avoiding the 
objections of vagueness. They may incorporate within the statute, or in administra- 
tive rules and regulations, a detailed set of approved accounting principles to cover 
every accounting question which conceivably might arise. This is the approach of the 
income tax law. However, such an attempt to secure greater definiteness through 
greater detail only adds to the complexity and soon reduces to cumulative loophole 
plugging. Moreover, such regulations are undesirable, since they apply equally to 
those whose conduct is reprehensible and against whom the statutes are aimed, as well 
as those whose acts for some particular reason are not censurable. Furthermore, the 
effectiveness of the statute in eliminating the evils of below cost selling depends largely 
upon the ease and speed with which a seller can determine the permissible price and 
with which the state authorities can detect violation. To compel either the seller or 
the government to resort to detailed computations would be to hamstring the activities 
of both. The most convincing argument against a legislative selection of detailed ac- 
counting methods which must be followed in every case is that such methods would not 
be applicable to particular industries and would ignore the fact that particular levels 
of distribution demand different cost treatment. An attempt to prescribe general ac- 
counting techniques fails to consider the peculiar conditions prevailing in each trade. 
Most of the conflicts in cost accounting methods disappear upon separate consideration 
of specific problems in particular trades. 

The alternative to such a detailed approach is to delegate to courts or, perhaps, 
administrative bodies, the application of flexible standards. A judicial approach to the 
accounting problems would involve the recognition of the particular character of each 
trade and industry.'* A court, aided by the testimony of accountants, should be com- 
petent to decide what are established accounting principles and practices in a trade, 
and, if need be, in a particular locality, or, in the absence of such proof, to evaluate 
conflicting accounting practices and determine their applicability to the case before it. 
Moreover, the flexibility under this approach enables a court to administer the act so 
as not to affect those whose conduct is not reprehensible under the statute. Fair prac- 
tice statutes are designed to curb exaggerated loss leaders selling and to set a loss 
limitation floor." Hence, even though a defendant were able to prove by his account- 
ing method that he was not selling below cost, if by the accounting principles of the 


§ Shall the period be a day, week, month, or year? Are not seasonal and cyclical changes to 
be included? 


° For example, how are joint products to be treated? By-products? Fast selling items as 
compared to slow selling items? Single products sold to wholesalers and retailers? Single re- 
tailer or wholesaler selling several articles? 


te st Harv. L. Rev. 694, 702 (1938); McAllister, Government and Some Problems of the 
Market Place, 21 Iowa L. Rev. 305, 319 (1936). 


™ Zorn and Feldman, Business under the New Price Laws 317 (1937). 
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trade he were, he could not justify his cost differential under this approach. The pres- 
ent, and undoubtedly future, activities of trade associations, may aid greatly in ef- 
fectuating this type of a statute by giving to state officials, retailers, and courts the 
criteria by which to judge the level of cost. These activities are in outlining accounting 
principles applicable to each trade and in conducting cost surveys for different trades 
in particular localities. Confining trade associations to aiding courts in determining 
cost, eliminates, on the one hand, the objection to government-dominated associations, 
as for example, under the N.R.A., and on the other hand, offers the opportunity for 
modified self regulation to be exercised by the individual trades. 

A statute has recently been proposed by the grocers association in lieu of any gen- 
eral unfair practices act applicable to its members. The proposal is to define cost as 
invoice cost plus a minimum mark-up of 6%. The advantages of such a statute are 
that it gives the business man a quick method of determining his legally minimum 
selling price, and the government authorities an easy way of detecting violations. But 
the percentage fixed as the minimum mark-up must necessarily be an arbitrary figure. 
Furthermore, such a statute may be stigmatized as legislative price fixing.” 

Regardless of the type of statute used, however, there is now an unmistakable 
legislative disposition in the United States to supplement the “‘vertical’’ operation of 
existing resale price maintenance laws with the “horizontal’’ operation of sales below 
cost laws. 


Wills—Election—Devise of Another’s Property—{Ohio]—A husband devised a 
life estate in several parcels of land to his wife and a remainder in fee to the plaintiff. 
One of these parcels, the Melish Ave. land, was owned at this time in fee by the wife. 
After his death, the wife accepted the various life estates under the will and later 
devised the Melish Ave. land to the defendant. The executor of the wife’s will made 
an application to the probate court for a certificate of transfer' of the land to the de- 
fendant. The plaintiff thereupon filed suit alleging ownership cf the fee under the 
husband’s will. The defendant demurred. Held, judgment for the plaintiff since the 
intention of the husband was to confer benefits, including the life estate, upon his wife 
only if she relinquished her fee in the Melish Ave. land according to his will. Foyes v. 
Grossman.? 

The reasoning of the court is unconvincing because it is based upon the assumption 
that the husband knew that he did not own the Melish Ave. land. In his will, the 
husband referred to the parcels of land collectively as “‘my real estate.’’ Moreover, had 
he known that his wife owned this property, he probably would have adopted the 
simple method of bequeathing the other property to his wife, upon the express condi- 
tion that she convey the remainder in the Melish Ave. land to the plaintiff, instead of 
conveying the wife’s property to the plaintiff. 

But even though the husband mistakenly believed all the parcels of land to be his 


™ New State Ice Co. v. Liebman, 285 U.S. 262 (1932); see Nebbia v. New York, 291 U.S. 
502 (1934). 

* Throckmorton’s Ohio Code 1936 § 10509—-102. 

256 Ohio App. 375, 10 N.E. (2d) 930 (1937). 

3 See 36 Col. L. Rev. 439 (1936); Lundquist v. rst Lutheran Church, 193 Minn. 474, 259 
N.W. 9 (1935). 
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own, the decision is nevertheless supported by practically unanimous authority.‘ This 
authority is phrased in terms of estoppel,’ one who seeks equity must do equity,® one 
who takes under a will cannot take against it,’ the intent of the testator,® or fairness.? 
Such language, however, is not persuasive. Estoppel rests upon the alleged inconsist- 
ency of first claiming the life estate in the disputed property under the will, and later 
asserting an original title in fee. These assertions are inconsistent, however, only if the 
real point in issue is assumed, viz, that a devisee whose realty is devised to another can- 
not both accept the benefits of the will and retain her property. The equitable prin- 
ciple that one who seeks equity must do equity is convincing only if we assume that it 
would be inequitable for the plaintiff to claim the benefits provided under a will with- 
out relinquishing her pre-existing property rights. The phrase that one who takes un- 
der a will cannot take against it is but a restatement of the result. The intention of the 
testator offers no solution, for, as previously indicated, his most likely intent was to 
devise his own property. ‘General principles of fairness,” if not meaningless, is too 
vague a phrase for application. 

Instead of laying the emphasis on the grantee’s actions, the result of these cases 
might be governed by the probable disposition, had the testator known the true state 
of title. From an examination of the collateral facts of the American cases in point, the 
most common probable dispositions by the testators, had they been informed that the 
property in question was not theirs, would have been either: (1) a devise to the owner- 
devisee expressly conditioned upon her relinquishment of all her property rights in the 
disputed realty to the other devisees; or (2) a devise to the other devisees of only the 
testator’s property, but in an amount which would equal the original bequest plus the 
value of the relinquished land of the owner-devisee.'° Either of these approaches give 
to the owner-devisee and the other devisees the same resultant value of property, 
though from different sources. Thus the rigid rule enunciated by the courts in all but 


4 Note 10 infra. 


5 Craven v. Caviness, 193 N.C. 311, 136 S.E. 705 (1927); Schouler, Wills, Executors, and 
Adm’rs. § 3200a (6th ed. Supp. 1926). 


6 Lewis v. Carver, 140 Md. 721, 117 Atl. 108 (1922); 1 Pomeroy, Equity Jurisprudence 
§ 465 (4th ed. 1918). 


7Job Haines Home v. Keene, 87 N.J.Eq. 509, ror Atl. 512 (1917); 1 Jarman, Wills 511 
(7th ed. 1930). 


§ Beetson v. Stoops, 186 N.Y. 456, 79 N.E. 731 (1906); 2 Story, Equity Jurisprudence 
§ 1077 (12th ed. 1877); but see 45 Yale L. J. 1146 (1936). 


9 Beetson v. Stoops, 186 N.Y. 456, 79 N.E. 731 (1906). 


1° Shanley v. Shanley, 22 App. Div. 375, 48 N.Y. Supp. 32 (1897); Waggoner v. Waggoner, 
4 Ind. App. 115, 30 N.E. 629 (1892); Beetson v. Stoops, 186 N.Y. 456, 79 N.E. 731 (1906); 
Cavin v. Little, 213 Ky. 482, 281 S. W. 480 (1926); Job Haines Home v. Keene, 87 N.J.Eq. 
509, 101 Atl. 512 (1917); Kinnaird v. William’s Adm’r., 35 Va. (8 Leigh.) 415 (1837); Baker v. 
Litton, 311 Ill. 453, 143 N.E. 64 (1924). Pure speculation: West v. West, 131 Miss. 880, 95 
So. 739 (1923); Craven v. Caviness, 193 N.C. 311, 136 S.E. 705 (1927); Exchange and Deposit 
Bank of Owingsville v. Stone, 80 Ky. 109 (1882); Weeks v. Potten, 18 Me. 42 (1841); Fitts v. 
Cook, 5 Cush. (Mass.) 596 (1850); Wilbanks v. Wilbanks, 18 Ill. 1 (1856); Noe v. Splivalo, 
54 Cal. 207 (1880); Moore v. Harper, 27 W. Va. 362 (1886); Morrison v. Bowman, 29 Cal. 337 
(1865); Gaskin v. Gaskin, 2 F. (2d) 931 (App. D.C. 1924). 
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a few rare cases" reaches substantially the same result as that indicated by this more 
realistic approach. 

A possible objection to the result of these cases is that they permit a testator to 
effect a conveyance of another’s property.” This is no hardship upon the owner, how- 
ever, since he may always elect to retain his land, rather than accept a life estate in his 
and other property, as a donee under the will. An analogous doctrine, that of estoppel 
by deed, has for centuries made valid a conveyance of another’s property to a third 
person when the grantor subsequently acquired title." A second objection may be the 
lack of a deed from one devisee to the other. However, the formalities surrounding the 
execution of a will make the transfer definite, and guard against fraud; while probating 
the will assures against any irregularity in the chain of title. 


™ Lewis v. Carver, 140 Md. 121, 117 Atl. 108 (1922); Hibbs v. Ins. Co., 40 Ohio 542 (1884). 

" Beard v. Knox, 5 Cal. 252 (1855); dicta criticized and case distinguished in Morrison v. 
Bowman, 29 Cal. 337 (186s). 

"3 Bigelow, Law of Estoppel 418 (16th ed. 1913). 
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Cases on the Law of Negotiable Paper and Banking. Edited by Ralph W. Aigler. 
St. Paul: West Publishing Co. 1937. Pp. xvi, 1157. $5.50. 


In view of the excellent materials on the subject already on the market, a new 
casebook on negotiable paper needs particular justification. Professor Aigler meets 
this requirement by presenting a new approach to the field of bills and notes in his 
casebook on negotiable paper and banking. The intention of the book is certainly 
commendable. Since bills of exchange and promissory notes are devices to create, 
and checks devices to transfer, deposit currency, a course in bills and notes inevitably 
presents problems dealing with the banking law aspects of commercial paper. Many 
of the rules concerning negotiable paper, moreover, can be fully understood only if 
projected against the broad background of our banking system. The rules governing 
the formal aspects of bills of exchange, promissory notes and checks can, for example, 
be fully appreciated only when it is understood that the practices of banks which 
handle these instruments call for highly standardized contents. Professor Aigler’s 
combined treatment, therefore, of the law of negotiable paper and banking helps to 
impress the student with the fact that the field of bills and notes is not, as is commonly 
believed, a body of hypertechnical and complicated rules which exist in vacuo inde- 
pendent of reality, but is rather a code of business practices reflecting an important 
part of our economic life. 

Professor Aigler deserves our gratitude for having blazed a new trail. His book 
will certainly stand as a landmark in the history of casebooks in this field. But it 
is regretted that he has not carried his innovation far enough. His book is divided 
into two sections, one on the law of banking, the other on the law of negotiable paper, 
and, apart from a few cross-references mentioned by way of footnote, there is no rela- 
tion between the two subjects other than the fact that they are confined within the 
covers of a single casebook. Such an arrangement is of but limited utility. It neglects 
the more valuable presentation which by an integration of the cases in these fields 
would establish a clearer picture of the interrrelationsip of bills and notes and bank- 
ing. The problem of forgery may serve as an example. A forged indorsement, for 
instance, presents the problem of the rights of the so-called true owner against sub- 
sequent parties (particularly the recipient), against the drawee or acceptor, and against 
prior secondary parties, and, in addition, the rights of these affected parties as among 
themselves; for instance, the relation of a drawer of a check to the drawee-bank. 
Professor Aigler discusses the internal relation between the drawer and the drawee- 
bank and the effect of the drawer’s negligence in the banking part of his book, while 
the negotiable instruments aspects of the problem are taken up at a much later point. 
An integrated discussion of the aspects of the forgery problem in terms of the two fields 
would, it seems plain, help to clarify not only the problems of forgery generally but 
the particular problems of forgery in the law of banking and in the law of bills and 
notes as well. Another advantage of the integration method is well illustrated by the 
problem of fictitious payees which, in Professor Aigler’s book, is taken up at page 
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136 in the first part and on page 842 in the negotiable paper section. Such separate 
discussion of a single subject, in its two aspects, makes for a needless repetition of 
cases which, while they may seem necessary, under Professor Aigler’s scheme, to the 
particular section, do not add to an understanding of the relationship of the law of 
bills and notes to banking. 

The author’s technique shows to particular disadvantage when cases are included 
in the first section which cannot be fully appreciated, or even understood, without a 
study of the following section. For instance, I doubt very much whether Wachtel ». 
Rosen, on page 96,' which deals with the problem whether presentment for certifica- 
tion is a sufficient presentment to charge the drawer of a check, can be discussed ade- 
quately at such an early stage. Such instances make it manifest that a flexibility in the 
order of presentation is desirable for any adequate study of the connection of banking 
practices to the law of bills and notes. . 

The first part of the book, devoted to banking, is itself subdivided into four chap- 
ters. Chapter One deals with the “legal relations between customer and banker.”’ 
Chapter Two with the “Duties of bank and depositor, infer se in normal relationship 
of debtor and creditor,’’ and is subdivided into duties owed by the bank and duties 
owed by the depositor. Chapter Three deals with ‘“‘Collections’’ and contains an 
appendix on the bank collection code, while Chapter Four presents cases dealing with 
bankers’ liens and set-off. The second part of the book on negotiable paper, as the 
author tells us in his preface, follows “the traditional method in order of develop- 
ment.’”’ However, Part Two does not begin, as is orthodox, with a chapter on formal 
requisites, but instead with cases on the general characteristics of negotiable paper. 
Formal requisites are postponed for discussion until Chapter Four, between “‘Liability 
of Parties’ and “Negotiation.’”’ The reviewer would like to see a casebook on bills 
and notes which has an introductory chapter neither on formal requisites nor on gen- 
eral characteristics of negotiable paper. Such matters, he believes, should be treated 
only incidentally. Since negotiable paper has both a payment and, what is at present 
even more important, a security function, introductory sections should present bills 
of exchange, promissory notes and checks not alone in their formal aspects but in 
terms of the various uses of of these instruments in business transactions. To be more 
specific: the field could be opened with cases showing the effect of the “payment” 
of a debt by negotiable paper which would perhaps best introduce the function of 
checks, and then continue with the uses of the various other types of bills of exchange 
and promissory notes: short and long term finance paper, collateral notes and ac- 
ceptances, distinguishing between those which give an individual creditor a maxi- 
mum protection and between others which, to guarantee quick liquidity have highly 
standardized contents. Such a beginning would introduce a student not only to the 
terms of art used in the negotiable instruments law, but would indicate to him their 
meaning in actual business practice. 

Professor Aigler has disposed of some subject matter, deemed important enough in 
other casebooks to warrant separate treatment, by text notes. The chapter on con- 
sideration is treated in this manner.’ Collateral questions are briefly discussed or 
raised in footnotes, a technique which has the great advantage of saving space for 


t 249 N.Y. 386, 164 N.E. 326 (1928). 


? [ have missed in his survey a reference to Strong v. Sheffield, 144 N.Y. 392 (1895) which is 
still good law in New York. 
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major problems. In a few instances however the author does not make clear what is 
intended by his references. In a note to James v. Union National Bank: (on page 469), 
for instance, which allows the payee of an unaccepted check to recover in conversion 
from the drawee-bank which had paid on an unauthorized indorsement, Professor 
Aigler raises the question among others whether the payee or drawer of a check has 
to bear the risk of the drawee-bank’s becoming insolvent before the check has been 
presented. The authorities which he cites in this connection do not throw any light 
on the subject for in none of them was the drawee-bank insolvent; on the contrary 
in all these cases a forged check has been paid either to the forger or to a holder sub- 
sequent to the forger. Most of the cases discuss the problem whether the payee of 
a check may recover from the drawer either on the instrument or on the underlying 
indebtedness where the forger was an agent of the payee who had received the check 
within the scope of his authority but had no authority to cash checks. Professor 
Aigler’s question is answered by section 186 of the Negotiable Instruments Law as 
he himself indicates. The creditor who receives the check in payment has to present 
it to the drawee-bank within a reasonable time. If he fails to do so and the drawee- 
bank becomes insolvent in the meantime, the drawer-bank is discharged on the in- 
strument as well as on the underlying claim up to the amount of the loss which has 
been caused by the creditor’s laches. In a footnote to the famous Canal Bank case‘ 
(on page 550), Professor Aigler discusses some of the problems presented by a guar- 
antee of the genuineness of prior indorsements and in this connection he raises the 
question as to the consideration supporting such guarantee. There seems, however, 
to be ample consideration for the recipient’s guarantee which may either be regarded 
as a unilateral promise supported by the drawee-bank’s payments or the binding effect 
of which may be explained by the theory that the drawee-bank when paying a forged 
check does more than is called for in its contract with the drawer, or, when paying, 
is acting in reliance on such promise.® 

FRIEDERICH KESSLER* 


How To Deal with Organized Labor. By Alexander Feller and Jacob E. Hurwitz. 
New York: Alexander Publishing Co., 1937. Pp. 678. $6.50. 


The authors of this book have set out frankly to write a manual of labor relations 
for employers and their counsel. It is their claim that they have “carefully examined 
the creation, structure and operation of the labor Unions, diligently studied the powers 
of the labor Board under the law, impartially observed a large number of its decisions 
and respectfully listened to the pronouncements of the courts.’”* That would be a 
large order for anyone, and Messrs. Feller and Hurwitz have not filled it. Rather, they 
have hastily, and with the unmistakable air of the amateur, looked at a few union 
organizations; superficially rehearsed the provisions of the National Labor Relations 

3 238 Ill. App. 159 (1925). The court said by way of dictum that the bank’s payment 
“destroyed all right of action the plaintiff might have had against the maker in case of non- 
payment.” 

4 Canal Bank v. Bank of Albany, 1 Hill (N.Y.) 28 (1841). 

5 Rest., Contracts § 75 (1932). 6 Id. at § go. 

* Lecturer of Law, Yale University Law School. 
* Preface, p. vii-viii. 
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Act; gingerly questioned some of the decisions of the National Labor Relations Board; 
and listened raptly to the dissents of Mr. Justice McReynolds. These may be the con- 
stituents of a first-rate handbook of labor relations for the use of management. They 
do not yield a reliable or a lawyerlike study of the problems and the law in this field. 

The National Labor Relations Act has been called everything from the Magna 
Carta of American workers to the knell of private property in this country. It is 
neither of these. (Those who do not read this book will miss a passage in which the 
writers soberly marshall evidence to sustain the conclusion that “the policy as ex- 
pressed in the Act does affirm the underlying basis of the capitalistic system.’’)? The 
Act guarantees the rights to self-organization and the free choice of representatives 
for collective bargaining. In word, if not in deed, these elemental rights have for a 
long time been acknowledged everywhere—even in New Jersey. This statute breaks 
new ground by attacking the entrenched resistance to those rights at its heart—the 
influence, beneficent or malevolent, of employers upon employees exercising, or wish- 
ing to exercise, them. Paternalism, in an area carefully prescribed and commonly 
understood, has been outlawed. 

As long ago as 1915 the need for this approach to the perennial problems of labor 
relations was wisely summarized by Mr. Justice Brandeis. Testifying before the Com- 
mission on Industrial Relations then investigating contemporary industrial strife, 
he said: ‘‘My observation leads me to believe that while there are many single things 
—single causes—contributing causes to industrial unrest, that there is one cause which 
is fundamental, and it is the necessary conflict between—the contrast between—our 
political liberty and the industrial absolutism .... unrest, in my mind, never can 
be removed, and fortunately never can be removed, by mere improvement of the 
physical and material condition of the workingman....we must have, above all 
things, men; and it is the development of manhood to which an industrial and social 
system must be directed. ... the end to which we must move is a recognition of 
industrial democracy.’’3 That is precisely the end sought by the National Labor 
Relations Act, but the present authors have not yet made the discovery. From their 
lack of perception flow repeated failures to grasp the rationale both of the decisions 
and of the administrative policies of the N.L.R.B. 

Thus Messrs. Feller and Hurwitz obviously, though not expressly, disapprove the 
Board’s refusal to entertain, in actions under section 8, defenses founded upon the 
character of labor organizations, the conduct of union affairs or the deportment of 
workers. They cannot understand why a kindly and conscientious employer should 
not advise his employees even when they request it, when and how and why to join 
or not to join a union. They deplore the Board’s apparent disregard of “labor racket- 
eering.”” To them management is ever the father; when its guardianship is dis- 
solved they demand intervention by the Board. The National Labor Relations Act 
was a belated acknowledgment of the coming of age of American workers. It freed 
them by restraining their masters. It made real for them words which hitherto had 
been but oratorical symbols. It did, and said, nothing else. Union management is the 
affair of unions. Unless and until a law is violated it is their affair alone. Labor unions, 
and members of unions, and sympathizers with unions, are subject to criminal and 


2P. 202. 


3 Quoted in Senate Report No. 46, Part 3, 75th Cong., 2d Sess., p. 6: Report of the Com- 
mittee on Education and Labor Pursuant to S. Res. 266 (La Follette Committee). 
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civil penalties for misconduct. The burden of the Act is to protect the independence 
of employees from interference by employers. Congress has left no room for doubt 
that it is not for the Board to substitute a new paternalism. 

The errors of fact and of law in this book, the innuendos with a blurred ring, are 
beyond number. Even the citation of the N.L.R.A. is inaccurate.‘ It is impossible 
here even to catalogue, much less to correct them. A few, reiterated and embroidered, 
must be mentioned. In numerous chapters there occur frequent forebodings as to 
the limitless scope of the Act, predictions of its probable extension over all business 
which is at any time contiguous to interstate commerce. Yet the majority opinion in 
the Jones and Laughlin case, in language quoted by the authors themselves, explicitly 
rules out any such possibility. It denies that the preamble (sec. 1), upon which the 
writers rely, gives any authority for this view. Said the Chief Justice: ‘“‘But we are 
not at liberty to deny effect to specific provisions which Congress has constitutional 
power to enact, by superimposing upon them inferences from general legislative decla- 
rations of an ambiguous character, even if found in the same statute. .... We think 
it clear that the National Labor Relations Act may be construed so as to operate 
within the sphere of constitutional authority. .... ”’s It is by such a construction that 
the Board is bound and must be limited. It is under this very interpretation that the 
judgment of the Board has been upheld in each of the 162 cases decided by it which 
has reached the Circuit Courts of Appeals. Messrs. Feller and Hurwitz should know 
this. 

Subsection 5 of section 8, which prohibits employers from refusing to bargain 
collectively with the representatives freely chosen by a majority of the employees in 
an appropriate bargaining unit, is another bugbear to these authors. They find no 
affirmative guides to proper employer conduct in the decisions of the Board under 
this section; the cases, inevitably, debate only what constitutes a failure to bargain 
in good faith. Consequently Feller and Hurwitz would like us to think that employers 
are at the mercy of unions in this respect, that they must in some degree yield to what- 
ever requests are made of them. The writers are shocked to find the Board of the mind 
that the duty to bargain continues during, or if it has previously ceased, may be 
revived by a strike. Their view bespeaks incomprehension of the place, in legislation 
designed to “diminish the causes of labor disputes’’ and to “mitigate and eliminate 
these obstructions when they have occurred,’’ of the collective bargaining device. 
As the Board put it in the Consumers’ Research case, ‘‘To interpret the Act to mean 
that upon appearance of industrial strife in a particular case the duty to bargain 
collectively is extinguished would be to nullify the clear intent of Congress and to 
disregard the very purpose of the law; to say that in the event of violence the duty 
to bargain is extinguished, is to interpret the Act to mean that, as and when industrial 
warfare appears it shall be permitted to run its course, burdening or threatening to 
burden commerce, with no obligation whatever imposed by the Act to attempt to 
remove the burden, or threatened burden, by collective negotiations. The Act will 
not bear such an interpretation.”’? It is not, of course, the employer’s duty to grant 


4 Appendix, p. 625. S301 U.S. 1, 30 (1937). 

* Statement of J. Warren Madden, Chairman, N.L.R.B., to the Committee on the Judi- 
ciary of the Senate, on S. Res. 207, February 3, 1938; NLRB Release No. R-571, p. 4. 

7In the Matter of Consumers’ Research, Inc. and J. Robert Rogers, Representative for 
Technical, Editorial and Office Assistants Union, Local N. 20055. 2 NLRB 57, 73 (1936-1937). 
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any particular demands of his employees. He is no more at their mercy than is any 
offeree at the hands of one who makes a proposal. His obligation is simply to receive 
the representatives of the majority, to discuss with them the matters to which they 
invite his attention and to negotiate with them in good faith in a genuine effort to 
achieve mutual understanding and satisfaction. No business man in his daily dealings 
would expect less. 

Throughout the book there are analyses, conclusions and prognostications to which 
one must take exception were space available. At the same time the most controversial 
and important problems which the Board is now facing are ignored. There is no 
reference to the difficult question under section 9(a) of small but strong craft unions 
in the midst of large bodies of production workers organized on an industrial basis.* 
No mention is made of the matter of according to voters opportunity to express 
through the ballot indifference to all the bargaining agencies competing in an election.? 
None of the recent decisions of the Board is included. The harassing issues growing 
out of the schism in labor are thus but lightly touched. 

In those parts of the book which pose generally the strategy to be adopted by em- 
ployers who may be subject to the Act there is some plain speaking. Management 
would do well to listen to the sound advice of these authors relating to bullish strike 
tactics and the necessity for objective standards of hire and discharge. The primitive 
state of mind which has produced the kind of opposition encountered by the N.L.R.B. 
and the La Follette Committee is evidenced equally by the chaotic practices pre- 
vailing in personnel administration. These healthy reminders, however, suffer like 
the rest of the book from the incompetence of the writing. Grammatical and typo- 
graphical carelessness infects the entire volume. This reviewer does not recall an 


inferior performance in book production. Employers who are seeking a trustworthy 
guide in their labor relations will save themselves the price of this work by referring 
their attorneys to the published decisions and the annual reports of the National 
Labor Relations Board. 


Joun W. Porter* 


®In the Matter of Allis-Chalmers Manufacturing Company and International Union, 
United Automobile Workers of America, Local 248; Case No. R-215, 4 NLRB No. 24, decided 
Nov. 20, 1937. 

In the Matter of Schick Dry Shaver Company and Lodge No. 1557, International Associa- 
tion of Machinists; In the Matter of Schick Dry Shaver Company and Schick Local of the 
United Electrical and Radio Workers of America; Cases Nos. R-263, R-264, 4 NLRB No. 35, 
decided Nov. 29, 1937. 

In the Matter of American Hardware Corporation and United Electrical and Radio Workers 
of America; Case No. R-271, 4 NLRB No. 58, Dec. 4, 1937. 

In the Matter of Worthington Pump & Machinery Corporation and Pattern Makers 
Association of New York and Vicinity, Pattern Makers League; Case No. R-303, 4 NLRB 
No. 61, Dec. 7, 1937. 


9 In the Matter of Interlake Iron Corporation and Amalgamated Association of Iron, Steel 
and Tin Workers of North America, Local No. 1657; Case No. R-316, 4 NLRB No. 9; Supp. 
Dec., 4 NLRB No. od, decided Dec. 28, 1937. 
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Later Criminal Careers. By Sheldon and Eleanor Glueck. New York: The Common- 
wealth Fund, 1937. Pp. xi, 403. $3.00. 

In 1930 the Gluecks published 500 Criminal Careers, which was a report on the 
behavior, in relation to criminal law, of 510 men during the five years following their 
release from the Massachusetts Reformatory. As most of these men had been released 
on parole it might have been expected that their conduct subsequent to release would 
be rather better than that of persons otherwise released. But the amount of crimi- 
nality attributable to that group during the five years as shown by the Gluecks’ 
research is appalling. At the end of that first 5 years 454 men were still alive, 85 of 
them again in penal institutions. This new volume by the Gluecks presents their 
discoveries from investigation of the lives of these 454 during the five years following 
the close of the first five-year study. And again the amount of crime committed by 
those men is perturbing, though not so serious as during the first five years after the 
original release from prison. 

“During the second period our 454 men were arrested 955 times, while during the 
first this same group of men had been arrested 938 times. The average number 
of arrests among those arrested during the second period was 3.71 (+ .12) as compared 
with 3.3 (+ .11) in the first five-year period. Of the 955 arrests which occurred during 
the second period, half (51.3 per cent) were for drunkenness, an increase in the pro- 
portion of arrests for drunkenness as compared with the first period when 41.4 per 
cent of all arrests were for this offense. Almost one-fifth of the arrests in the second 
period (17.2 per cent) were for offenses against the public health, safety, and policy, 
such as vagrancy, violation of license laws, disturbing the peace, gaming, profanity, 
being idle and disorderly, and the like. During the first five-year period a like pro- 
portion of arrests (17.9 per cent) had been for similar offenses. In Period II offenses 
against property amounted to only 17.3 per cent of the total number, as compared 
with 26 per cent during the first five-year period. This designation refers largely to 
larcenies, burglaries, pickpocketing, receiving stolen goods, possessing burglar’s tools, 
robbery, and similar offenses. In Period II 4.1 per cent of the arrests were for offenses 
against family and children, a category which usually refers to arrests for non-support, 
desertion, bastardy, cruelty to children, and so on. During the first five-year period 
3.7 per cent of arrests had been for such offenses. In the second period 4.3 per cent 
of arrests were for offenses against the person, a designation referring largely to case 
of assault and battery without intent to kill, rape, or rob. During the first five-year 
period, only 1.5 per cent of arrests had been for this cause. There has occurred a 
dropping off in arrests for offenses against chastity (adultery, lewd and lascivious 
cohabitation, fornication, rape, and the like): only 1.8 per cent of arrests were for 
such offenses during the second period as compared with 6.3 per cent during the first. 
Arrests for drug addiction have, however, remained stationary—1.2 per cent in the 
second period as compared with 1.3 per cent in the first. In the second period 2.8 
per cent of the arrests were for other offenses, such as arson, escape or rescue, being 
a fugitive from justice, and the like. During the first five years 1.9 per cent of all the 
arrests had been for such offenses.’’! 

But, “Omitting from consideration those men whose delinquencies were unknown 
or who lived in the community for so brief a period that their delinquent behavior 
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could not be fairly estimated, and those who were in institutions on sentences imposed 
in a previous period, we have, then, a /otal of 118 of the 368 men (32.1 per cent) who were 
clearly non-delinquents during the second five-year period, as compared with 89 of the 
414 men (21.5 per cent ) during the first. This is an appreciable decrease in the propor- 
tion of delinquents and criminals during the second five years as compared with the 
first. That the tren? away from criminality is definitely upward is indicated by the 
fact that by the fifth year of the second period 42.7 per cent of 321 men then involved 
had become non-delinquent.’’ 

Having pointed out the amount and nature of crime committed by these persons, 
the authors discuss the reasons for the decrease. They examine the relation between 
delinquency, or non-delinquency, and such factors as family relations, economic re- 
sponsibility, industrial status and use of leisure time; the resemblances and differences 
between delinquents and non-delinquents in respect to various possible conduct in- 
fluencing conditions such as parentage, mobility, church attendance, financial status, 
punitive experiences, mental characteristics, neighborhood conditions, marital rela- 
tionships, industrial stability, and apparently anything else they could discover that 
might be pertinent. The conclusions they draw from this examination and the result- 
ant tabulations are properly hesitant, in apparent recognition of the insufficiency of 
the data to justity dogmatic statement. One interesting suggestion is that “The 
factor of Aging (maturation) emerges, then, as one of great significance in the re- 
formative process. No other factor, at least among those included in this research, 
appears to have any significant influence upon reformation. The sheer passage of 
time, with the maturation that accompanies it, seems to be the key to an understand- 
ing of the reasons for reformation.’’3 And again, ‘““The major conclusion that emerges 
from this chapter is the fact of a rising trend toward improvement in all aspects of the 
activities of our men accompanying the passage of time (aging or maturation). This 
proceeds to approximately the age of 36, beyond which there is retrogression to less favor- 
able conditions. The decline in incidence of the favorable conditions beyond that age 
suggests that among our particular group of criminals at any rate, the process of 
improvement in large measure ceases by the time the age of 36 is reached.’’s 

It would, however, be unfair to the authors for the reviewer to repeat their con- 
clusions without the discussion by which they are prefaced, or to set out part of the 
compiled data separated from its context. The book should be studied as a whole, 
as the authors evidently intended. And when so studied, it seems to the reviewer 
to illuminate the problem of crime with unusual absence of that personal heat which 
so often puts false colors into the light it casts. Perhaps a study of only 500 instances, 
even though followed through a ten-year period, is insufficient numerically to be ac- 
cepted as proof of anything. But the product of this particular study, at least when 
added to other published records, convinces the reviewer of the utter futility of punish- 
ment as a means for preventing repetition of crime. What else it tends to show will 
depend in some measure on the reader’s knowledge of additional data. But whatever 
such reactions may be, the book is obviously the product of admirable skill and effort 
in the procurement of its data and a valuable addition to what little is known con- 
cerning criminals and the effect of various factors on their conduct. 

Joun B. WatrtE* 

*P. 7s. 3 P. 106. 4P. 122. 

* Professor of Law, University of Michigan Law School. 
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Handbook of the Law of Wills and Administration of Decedent’s Estates, Including 
Principles of Intestate Succession. By Thomas E. Atkinson. St. Paul: West 
Publishing Co., 1937. Pp. xiv, 916. $5.00. 

This book has a short title and a long sub-title. The latter appears necessary to 
indicate that the former denominates but a part of the field covered by Professor 
Atkinson’s book and by the usual law school course on ‘“‘Wills.’”? The prominence of 
that part is indicative, however, of the emphasis laid upon it in the traditional treat- 
ment of the field, a field which might appropriately be called “law of inheritance” 
or “law of decedents’ estates.’”’ The practicing lawyer has to deal with it primarily 
when he is drafting a will for a client, when he undertakes to attack a will or to have 
an unclear will interpreted, or when he is engaged in the administration of a decedent’s 
estate. A law school bent on vocational training of students for legal practice will 
offer them a course where students can learn the rules and, as far as possible, the 
techniques of the art of testamentary draftsmanship, and of administering decedents’ 
estates. American law schools being traditionally uninterested in statute law, adminis- 
tration with its multitude of minute statutory provisions and its marked jurisdictional 
differences has been pushed into the background, and wills have been so emphasized 
as to lend their name to the entire course and the entire field. Not all the law, however, 
that the testamentary draftsman ought to know has been treated in the course on 
Wills. Trusts and Future Interests have been elevated to the dignity of separate 
branches of the law, of separate courses, and of separate texts, case-books, and re- 
statements. Recent law-school developments reveal two trends: either to combine 
in one course, and one book, all the legal information needed by the testamentary 
draftsman, combined with the complete elimination of administration of estates from 
the curriculum; or to change the approach entirely and to attack the field of suc- 


cession in its entirety, no longer under the aspect of the immediate needs of the testa- 
mentary draftsman but of governmental policy. This latter approach must, of course, 
be followed by any law school which proclaims as its aim ‘‘the training of the law men 
of the future—judges, legislators, and administrators, as well as advocates and 


dy 


counsellors. 

A course or a book devised on such lines will have to start out with an inquiry into 
the social function of the law of inheritance in general, which will appear as the pre- 
servative of peace through establishing a system of rules by which every asset left 
behind by a dead man is assigned as “his’’ to some definite individual. How shall 
these individuals be determined? Shall the decedent have the power to determine 
those individuals which shall be recognized after his death as the “lawfully entitled” 
to his assets? Shall there be limits to such power, and if so, what limits? By what 
policies are those limits determined? What limits have actually been established by 
American legislatures and courts? Why? Are there any reasons for providing that the 
power shall be exercised only under certain formalities? What formalities have been 
established by American legislatures and courts, and by law-makers in other countries? 
Do these requirements fulfill the purposes for which they have been established? 
What difficulties do lawyers and judges encounter in their efforts to follow, or to evade, 
these requirements? 

What shall be done with the assets left by a dead person who has not, or who has 
not properly, availed himself of the power of determination granted to him by the 


* See Katz, A Four-Year Program for Legal Education, 4 Univ. Chi. L. Rev. 527, 534 (1937). 








538 THE UNIVERSITY OF CHICAGO LAW REVIEW 


legal order? What rules have actually been established in the United States with 
respect to the distribution of such assets? How shall a legislature formulate such rules 
in order to make them understandable, unambiguous, and workable (problems of 
legislative draftsmanship)? 

Assuming that certain formalities are prescribed for transactions determining the 
fate of a person’s assets after his death, and that no such formalities are prescribed 
for transactions by which a person determines the fate of certain of his assets during 
his lifetime, what policies determine the classification of transactions of a mixed 
character? 

When such and similar questions are asked, the law of “‘wills’’ appears as a set 
of rules designed to carry out certain governmental policies. The rules become under- 
standable, and their interrelations among each other and with other rules of law 
become apparent. A structure will be recognized in which certain policies and rules 
appear as the foundations and main pillars, and others as detail, either conditioned 
by the main structure, or serving merely ornamental purposes. 

The field of administration can be treated in the same way: Again in the interest 
of public peace, the state must establish some machinery for the orderly transfer of 
property from the dead to the living, and—particularly important in a society built ~ 
on credit—for the proper payment of the dead man’s debts. What types of machinery 
have been designed for that purpose by human ingenuity? What machinery has been 
designed in particular in America? What are the main lines of its structure? How does 
it function? Could it be simplified, made more efficient, less expensive, or otherwise 
improved? What improvements have been made? In such fashion, the entire law of 
administration can again be reduced to a structural design, with all the main features 
showing up clearly, and the details fading into the background. 

It is the great merit of Professor Atkinson’s book that, in parts, at least, its author 
undertakes such a functional analysis of the rules and institutions of the law of in- 
heritance. However, the book has not been consciously and consistently conceived 
in that method. Large parts read like old-fashioned textbooks of the “‘vertical digest 
type.’”’ Others, however, are refreshingly vivid and incisive. Such chapters as those 
on incorporation by reference, on testamentary witnesses, on ‘functions and necessity 
of administration’ or on “presentment and allowance of claims’? make the book 
valuable not only for law students but also for the harassed practitioner who, before 
or after delving into the shapeless masses of digest materials feels the need of having 
before his mind a clear picture of the conflict of interests and policies of which his 
individual case happens to be an illustration. 

The book is a typical product of a period of transition, and its last chapter, i.e., 
that on interpretation of wills, is a typical illustration of its ambivalent character. 
A brief discussion of the basic problems which are presented to lawyers and courts 
under the label of interpretation is followed by a statement of traditional rules of 
interpretation, which, mostly based on Jarman, repeats traditional language of courts 
without much inquiry into their policies. This section, in turn, is followed by a brief 
chapter “Suggestions Regarding Drafting of Wills’’ which, based on rich experience, 
will be valuable for the practitioner as well as for the student. The least satisfactory 
chapter is that on the “History of Wills” which fails not only to grasp the field of 
inheritance in its entirety, but also to connect the various disconnected data of Egyp- 
tian, Assyrian, Jewish, Greek, and Roman civilizations with the main body of the 
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book. However, in spite of such shortcomings, the book marks a step forward in the 
development of a new type of textbook. It is a useful handbook for the practicing 
attorney, and law teachers will welcome it and recommend it as collateral reading, 
especially on those topics which are but cursorily treated in the classroom. 

Max RHEINSTEIN* 


False Security. By Bernard J. Reis. New York: Equinox Cooperative Press Inc., 
1937. Pp. xv, 362. $2.75. 

The author’s thesis is that the issuers of securities, the originating and distributing 
bankers, the trustees under bond and debenture issues, the certified public account- 
ants, the lawyers, and the reorganizers are all unethical if not studiously criminal; that 
legislatures and the courts, if not unethical and criminal are shortsighted and lax in 
their opportunities to protect the investing public. Consequently the average person, 
without knowledge of the facts, is duped and his savings evaporated through the pur- 
chase of worthless securities. 

Chapters 2 to 11 contain histories of, and comments on, security issues, cases and 
practices variously taken from Congressional committee investigations, the Alger 
Report on the New York Insurance Department, the records of cases and the author’s 
study of the Hearst preferred stock issue. The conclusions therefrom that securities 
purchasers have been swindled in many of the cases, that some participants in security 
issues have acted criminally, that some investment bankers deserve prison cells and 
many of them thorough suspicion, that some professional men are scoundrels, no one 
can question. But Mr. Reis does not stop there. His charges are wholesale, his con- 
demnation unlimited, and consequently inaccurate. 

The groups against whom Mr. Reis makes his charges need a rededication to fair 
dealing. Any polemic which pricks their conscience or puts fear of consequences in 
them serves a desirable purpose. To hope that security buyers can continue their blind 
purchasing of securities without dire consequences is folly whatever rejuvenated con- 
science may appear in said groups. 

The author suggests as a remedy for the investing public the organization of a dis- 
interested body of experts to serve as representatives of the security holders, make in- 
vestigations of new issues, sanction protective legislation and disseminate such infor- 
mation periodically to the investors. Any such organization equipped to function in- 
telligently will perforce need a large and constantly replenished reservoir of funds. 
That investors will pay the piper may well be doubted. Unquestionably, such an or- 
ganization could render invaluable service to them. If one were inclined to be petty 
one might ask Mr. Reis if all the other human beings are dishonest at the jingle of the 
guinea, isn’t it a bit credulous to expect the experts in the proposed organization to 
turn a deaf ear; and it will be interesting to see the “protective provisions” thrust upon 
members which will find a model in the trustee article of the trust indentures and the 
deposit agreements and agreements of reorganization managers (damned in Chapters 
8 and 9 respectively). Despite such possibilities the proposed organization is not to be 
decried. Any help is worth while. One wonders, however, if there is any remedy for 
avarice or for ignorance. Neither biblical, canonical, common or statutory law can 
protect a fool from his folly. The investing public may learn that the cards are marked 
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and the shufflers alone know sleight-of-hand tricks; the greatest service to be rendered 
to investors is to make them conscious of these conditions. Despite overstatements, 
despite unfounded general indictments, despite naive hopes of legislative utopias, de- 
spite even the questionable advertising of the publishers on the cover (inside of front- 
fold), Mr. Reis’ book ought to be read by all investors for its warnings. 


LayLin K. JAMES* 


Legal Bibliography and the Use of Law Books. By Arthur Sydney Beardsley, with a 
Foreword by Alfred J. Schweppe. Chicago: The Foundation Press, Inc., 1937. 
Pp. xv, 514. $4.00. 

Since the effectiveness of a lawyer depends to a great extent on his ability to “find” 
the law, a book which serves as a guide in the use of law books is a welcome addition to 
any law library. The author in his opening chapter sets forth very clearly the need for 
teaching legal bibliography, and then proceeds in the first four parts of his treatise con- 
cisely and thoroughly to enumerate and describe the books with which the lawyer, stu- 
dent, and teacher should be familiar. Part five sets out methods of research; part six 
deals with brief-making, and part seven contains bibliographies, tables of American and 
British reports, and a table of abbreviations. 

As a text for classroom instruction this work appears to be excellent. The author 
treats legal bibliography as a laboratory course, and the problem assignments which 
follow the discussions are designed to require the student to make a manual use of the 
books described. Particularly helpful in guiding the student through the maze of mate- 
rials of legal research are the author’s classification of methods of research into the 
Table of Case Method, the Topical Method, and the Fact Method, and his step by 
step discussion of the application of each in given problems. The first of these methods 
can be used only when the searcher knows of decisions bearing on his problem. In ap- 
plying this method, he uses the tables of cases appended to the various legal materials 
to locate similar or supporting decisions. In using the second, or Topical Method, the 
searcher begins by determining the topic of the law which covers his problem. A study 
of the outline of that topic and the selection of the subdivision of it which relates most 
closely to the elements of the problem lead the searcher to the materials from which 
similar and supporting decisions may be located. The fact method concerns itself with 
the use of descriptive word indexes in an attempt to find cases involving similar factual 
situations, and does not require a knowledge of topical legal classification or experience 
in applying legal principles. It is the least scientific of the three methods, but at times 
obtains results where the others fail. A table which applies in parallel columns these 
three methods to the most necessary materials of legal research enables the student to 
see at a glance where to begin his search in each. 

Inasmuch as the author criticises as biased the tests on the use of law books which 
are the product of the sales organizations of law publishers,’ the writer was surprised 
to find that the chapter on loose leaf services, prepared in collaboration with a member 
of the staff of Commerce Clearing House, Inc., discusses and lists in detail the publica- 
tions of this organization, and ignores completely those of its competitor, Prentice- 
Hall, Inc. 

To a librarian a book such as this is primarily a reference manual, and the accuracy 


* Professor of Law, University of Michigan Law School. 
* Preface, p. ix. 

















BOOK REVIEWS 541 


of the tables and lists contained therein are of utmost importance. The Table of Lead- 
ing Current Legal Periodicals found on page 243 and following is very helpful in that it 
gives the price and place of publication of the listed periodicals, but the tables found in 
the appendices do not appear to be satisfactory. No criticism is made of the selection of 
tables, but rather of the contents of those included. The writer, in examining the list 
of reports of the courts of Ohio, found in Appendix III on pages 411-412, discovered 
several errors and omissions.? 

Similar errors and omissions were found in the lists of the reports of New York and 
Illinois, the only others checked. If these three lists give a true indication of the ac- 
curacy of the appendices of this book, caution must be exercised in using the material 
contained therein. 

Any new book in the field covered by this treatise must inevitably be compared to 
Professor Hicks’ classic work. Beardsley’s book is not so comprehensive as that of 
Hicks, and the tables and lists of materials are not so numerous or complete, but it does 
seem to be more workable as a text for a compact course in the use of law books. As a 
manual for librarians Professor Hicks’ work is superior. 

Forrest DRUMMOND* 
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